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THURSDAY, MARCH 5, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON AGRICULTURAL CREDIT AND 
RuraAu ELeEctTRIFICATION OF THE 
COMMITTEE ON AGRICULTURE AND ForestTrRY, 
Washington, D.C. 


The subcommittee met, pursuant to notice, at 10:30 a.m., room 324, 
Senate Office Building, Senator Spessard L. Holland, Chairman of 
the Subcommittee (presiding). 

Present: Senators Holland, Ellender (chairman of the full com- 
mittee), Talmadge, Young of Ohio, Mundt, Williams, and Schoeppel. 

Also present: Senators Humphrey, Aiken, and Curtis. 

Senator HoitLtanp. The subcommittee will please come to order. 

We will first hear the witnesses who wish to appear on S. Res. 21, 
offered by the Senator from Vermont, Mr. Aiken, for himself and 
several other Senators. I ask that S. Res. 21 first be inserted in 
the record. 

(S. Res, 21 is as follows :) 


[S. Res. 21, 86th Cong., 1st sess.] 
RESOLUTION 


Whereas the Comptroller General of the United States in decisions (B—134138) 
dated July 21, 1958, and October 15, 1958, in questioning the validity of a 
portion of a loan made by the Rural Electrification Administration to the 
Central Iowa Power Cooperative, Cedar Rapids, Iowa, interpreted the Rural 
Electrification Act, in the first decision, as not authorizing loans for service 
to persons who are actually without central-station service if they are located 
in an area generally served by a power supplier; and, in the second decision, 
as not authorizing loans to serve persons, in fact without service, if they are 
located “on”, “along side of”, or “within a reasonable distance” of a line of 
a power supplier; and 

Whereas the Acting Secretary of Agriculture, in a letter dated August 7, 1958, 
to the Comptroller General, requested reconsideration of the first decision 
because it was inconsistent with the express provisions of the Rural Electrifi- 
sation Act, its legislative history, congressional understanding, uniform admin- 
istrative practice, and legal interpretations and opinions during the 22 years 
following enactment of the Rural Electrification Act and, by letter dated 
October 29, 1958, informed the Comptroller General that these objections were 
equally applicable to the interpretation of the Rural Electrification Act 
expressed in the second decision and could therefore not be agreed to; and 

Whereas the interpretation of the Rural Electrification Act proposed by the 
Comptroller General in either of his decisions, if it had been applied to the 
rural electrification program from its inception, would have prevented that pro- 
gram’s great contributions to agriculture and the rural areas of the Nation 
and to the national economy generally and, if now applied, would drastically 
eurtail the future great potential of the rural electrification program: Now, 
therefore, be it 
Resolved, That it is the sense of the Senate that the Rural Electrification Act 

of 1936, as amended, continue to be interpreted to authorize the making of loans 
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for the construction of facilities to bring electric service to persons who are i: 


fact not receiving central-station service, and to continue to serve those who are 


presently being served, in accordance with the Acting Secretary of Agriculture’s 


letters of August 7, 1958, and October 29, 1958, to the Comptroller General, and 
that the proposed limitation on the authority of the Rural Electrification Admin 
istration introduced in the Comptroller General’s decisions of July 21, 1958, and 
October 15, 1958, be rejected as contrary to the clear intent of the Congress. 

Senator Hotitanp. Do we have a report from the Department on 
that measure / 

Senator Arken. They are testifying this morning, aren’t they? 

Senator Hottanp. Mr. Clerk, do you have a report from the De- 
partment on that? 

The Cierx. No. 

Senator ArkEN. Their testimony will be their report, I take it. 

Senator Hotianp. I understand there is no report from the De- 
partment, but that there are witnesses here from the Department who 
will be heard during the hearing. 

I will call as the first witness the Senator from Vermont, Mr. Aiken, 


STATEMENT OF HON. GEORGE D. AIKEN, A U.S. SENATOR FROM 
THE STATE OF VERMONT 


Senator Arken. Mr. Chairman and members of the committee, I am 
deeply grateful for the opportunity afforded me by this hearing on 
S. Res. 21, introduced by 14 Senators from both sides of the aisle, for 
whom #had the honor of acting. 

I want to speak on behalf of this resolution and reaffirm my long 
and ardent support of the rural electrification program. This com- 
mittee and the cosponsors of S. Res. 21 have consistently and vigor- 
ously supported REA. 

Congress has given this great program bipartisan support since 
the enactment of the Rural Electrification Act almost 23 years ago. 

The purpose of this enactment was to bring electric service to un- 
served persons in rural America. It was administered on this basis 
for over 22 years. It has brought the benefits of electricity to 20 mil- 
lion rural people through loans totaling almost $4 billion. 

For over 22 years, no one questioned the fact that when Congress 
said “persons not receiving central-station service” it meant persons, 
not areas. 

Then on July 21, 1958, the Comptroller General of the United 
States decided that a person not receiving service was receiving if 
he was in an area served by another power supplier. 

a Department of Agriculture, in reply, pointed out that this 
“area” idea could not be supported by the language of the act. Nor 
sail it be supported by legislative history, congressional under- 
standing, uniform administrative practice and consistent legal in- 
terpretations. 

Then the Comptroller, on October 15, 1958, decided that what he 
really meant when he said “area” was “on”, “alongside of” or “within 
a reasonable distance” of an existing line. 

As the Department pointed out in its letter of October 29, 1958, 
this modification of the Comptroller’s decision was equally falacious 
and objectionable from a legal point of view. 

It also added insurmountable administrative obstacles, and great 
dangers to the continued soundness of the REA cooperatives. 
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It would enable hostile companies to deprive cooperatives of essen- 
tial future REA financing and completion of area coverage merely by 
building a line through the heart of the cooperative’s area 

From the point of view of the REA, the difficulties in applying such 
a nebulous concept as “reasonable distance” and determining the va- 
riety of factors to be taken into consideration and the weight to be 
given to each, could as a practical matter, play havoc w ith the pro- 
gram. 

Imagine, if you will, the Administrator of the Rural Electrifi- 
cation Administration attempting to determine with respect to each 
consumer in each loan, whether that particular consumer was on, 
alongside of or within a reasonable distance of an existing powerline, 
and then saying to that consumer, “you cannot have the benefits of 
electric service ‘through an REA loan because you are within a rea- 
sonable distance of an existing powerline. Your neighbor, across the 
road, is 160 feet further from the existing line, so we will serve him.” 

Under this second decision of the Comptroller General, the Ad- 
ministrator would also be required to determine the willingness and 
ability of the existing power supplier to furnish adequate service at 
reasonable rates. 

The net result of this decision would be to hamstring the REA asa 
lending agency, designed and created to bring electricity to rural 
America, and create a new, sprawling bureaucracy with the functions 
of a rural public service commission. 

I can conceive of no proposal which would have more effectively 
prevented the great contributions made by REA to agriculture, to the 
Nation’s rural areas and to the national economy generally than that 
represented by these decisions of the Comptroller General. 

These contributions of the REA should be enthusiastically com- 
mended, not tarred with the brush of alleged illegality. 

The Comptroller General has attempted to create doubts concern- 
ing congressional intent, which have never existed in Congress itself. 

Congress, in its frequent reviews of the administration of the REA 
program, has placed its its unequivocal stamp of approval on the 
basic ground rules REA has been following. 

Persons in rural areas actu: lly without central station electric serv- 
ice are entitled to the benefits of the REA program. 

The adoption of this resolution will in clear and loud terms reem- 
phasize and reaffirm this fundamental congressional intent. 

I therefore, urge prompt and favorable action on Senate Resolu- 
tion 21. 

I have some communications which I will give to the committee, Mr. 
Chairman, from the REA in Oregon, New York, Idaho, Pennsylvania 
and, I think, Missouri, and possibly other States. 

Senator HoLtnanp. Without objection, those communications will be 
included in the record. 

(The communications referred to are as follows :) 

SALEM, OreG., March 3, 1959. 
U.S. Senator GrorGe AIKEN, 
Senate Office Building, Washington, D.C.: 

Oregon electric cooperatives give strong support your Comptroller resolution, 
also Curtis bill (S. 75). We are very grateful for your support. 

LEE WOODEN, 
President, Oregon Electric Coop. Association. 
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HARTWICK, N.Y., March 4, 1959. 
Senator GEORGE AIKEN, 
Senate Office Building, Washington, D.C.: 


All cooperatives here have requested New York State Senators support ot 
your Senate Resolution 21 in regard to Comptroller General. Thanks for your 
good efforts on many matters. We hope for your support on Price-Humphrey 
bill to restore REA Administration’s authority on loans. 

ARTHUR JAMIESON, 
President, New York State Rural Electric Cooperatives Association. 


LEWISTON, IpAno, March 3, 1959. 
The Honorable Senator AIKEN, 
Senate Office Building, Washington, D.C.: 
The Idaho REA co-ops extend their support to your resolution to kill Comp- 
troller’s REA ruling. 
JOHN M. GEORGE, 
Idaho State Director. 


PENNSYLVANIA RURAL ELECTRIC ASSOCIATION, 
ForKSVILLE, Pa., January 26, 1959. 
Senator GEORGE AIKEN, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR AIKEN: I am enclosing copies of a resolution passed by the 
Pennsylvania Rural Electric Association at its regular meeting last week. 

The many thousand people in Pennsylvania directly connected with the Rural 
Electrification Cooperatives are deeply indebted to you and other Senators tak- 
ing this interest in our behalf. 

May I also express my personal appreciation. 

Sincerely, 
W. S. THOMAS, 
Secretary-Treasurer, Pennsylvania Rural Electric Association. 


RESOLUTION PASSED BY THE PENNSYLVANIA RURAL ELeEctrric ASSOCIATION MEET- 
ING IN REGULAR SESSION AT Fort Beprorp INN, Beprorp, PA., JANUARY 21 AND 
22 wItH REFERENCE TO SENATE RESOLUTION 21 INTRODUCED By SENATOR 
GEORGE AIKEN AND COSPONSORED BY SENATOR JOSEPH CLARK 


Whereas on July 21, 1958, the Comptroller General of the United States 
issued a ruling construing the provisions of the Rural Electrification Act of 
1936, which state that loans will be made thereunder to serve any “persons in 
rural areas not receiving central station electric service’ to mean, in effect, 
that the act authorized loans to serve “unserved areas” rather than “unserved 
persons,” and that loans cannot therefor be made to furnish electricity to 
persons without such service if a power company, unwilling or unable to serve 
them, happens to have lines in the general areas; and 

Whereas such ruling is potently contrary to the legislative intent of the 
Congress in enacting such act, and, if enforced to its inescapable conclusion, 
will seriously undermine the functioning of all rural electric cooperative com- 
panies to the detriment of their members, and to the curtailing of the benefits of 
electric power to large numbers of the citizenry of this country residing in rural 
areas; and 

Whereas it is now of the greatest importance that the Congress reaffirm in 
unmistakable terms its legislative intent in enacting the aforesaid provisions of 
the Rural Electrification Act of 1936: Now, therefore, be it 

Resolved, That the Pennsylvania Rural Electric Association consisting of 13 
Rural Electric Cooperative Companies serving upward of 70,000 citizens of 
Pennsylvania in its rural areas, endorses and approves Senate Resolution 21 
submitted by Senator George Aiken and cosponsored by Pennsylvania’s Senator 
Joseph S. Clark which would appropriately reaffirm the legislative intent above 
mentioned; and be it further 

Resolved, That the members of this association pledge their best efforts to 
support and promote the passage of such resolution; and be it further 

Resolved, That we unanimously commend Senator Joseph S. Clark for his 
sponsorship of such resolution; and be it further 
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Resolved, That a copy of this resolution be transmitted by the secretary to 
Senator Joseph S. Clark, and to Senator George Aiken. 


SULLIVAN CouNtTy RurRAL ELECTRIC COOPERATIVE, INC., 
Forksville, Pa., February 20, 1959. 
Senator GEORGE AITKEN, 
Senate Office Building, Washington, D.C. 

Dear SENATOR AIKEN: The board of directors of this cooperative met in 
regular session yesterday, and gave consideration to Senate Resolution 21. 

I am enclosing copies of the action taken by my board of directors, and may I 
personally extend my well wishes. We sincerely appreciate your efforts in the 
cooperative’s behalf. 

Very truly yours, 
SuLLIVAN CouNnTy RuRAL ELECTRIC 
COOPERATIVE, INC., 
WESLEY S. THOMAS, Manager. 


RESOLUTION 


Whereas forces opposed to the electric cooperatives are making a united 
effort through every possible media, including our elected officials as well as 
personnel of the executive branch of our Federal Government, to bring hardship 
on the electric cooperatives of this great land, and 

Whereas the electric cooperatives have in the past and will continue to be a 
large segment of our social and economic structure dedicated to the develop- 
ment of the rural areas across the land: Now, therefore, be it 

Resolved, That Senator George Aiken and Senator Joseph S. Clark be com- 
mended for their many considerations and particularly at this time, the sponsor- 
ship of Senate Resolution 21, which in itself is a direct bulwark for the protec- 
tion and continuation of the electric cooperatives in their endeavors afore- 
mentioned; and be it further 

Resolved, That the manager forward copies of this resolution to Senator Aiken 
and Senator Clark on behalf of the board of directors and the membership of 
the Sullivan County Rural Electric Cooperative. 


CRAWFORD ELECTRIC COOPERATIVE, INC., 
Bourson, Mo., February 3, 1959. 
The Honorable GrorGE AIKEN, 
US. Senate, Washington, D.C. 

DEAR Sir: On behalf of the Crawford Electric Cooperative, Inc., I want to 
express our appreciation for the stand you have taken in regards to the REA 
program. 

You have the respect, confidence and admiration of all our people for your 
making a special effort in defense of our 2 percent interest rate and other REA 
obstacles despite adverse circumstances. 

We send you our sincere thanks. 

Very truly yours, 
CRAWFORD ELECTRIC COOPERATIVE, INC., 
BEN ELDREDGE, President. 


PortoLa, Cauir., March 5, 1959. 
Senator GEorGE D. AIKEN, 
Senate Office Building, Washington: 

California cooperatives strongly support Senate Resolution 21. Your con- 
tinued support of our problems helps all people in our remote areas to reap 
benefits of central station electric service. 

CONE HUNTER, 
President, California Rural Electric Co-op Association. 

Senator A1KENn. I will also give you for your information but will 

not ask to have included in the record, a copy of the law which was 
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enacted in the State of Vermont which tends to prevent situations 
which would embarrass the REA in its operations or prevent spite- 
line building and all that sort of thing between different companies 
I will leave this law with you but I ‘will not ask to have it in the 
record unless you want it there. 

Senator Hotzanp. Do you mean that the State in setting up its 
legislation to authorize the creation and functioning of the coopera- 
tive associations in this field, imposed conditions which you think 
would tend to minimize or destroy any chance of harmful friction 
resulting from the operation ? 

Senator ArKEN. That is true. That was brought about by the fact 
that there might be an unserved area. The REA would plan to 
serve it. The utility which didn’t intend to service it in the first 
place would run a line out in the middle of it, picking up three or 
four of the best customers and making it either high cost or impossible 
to serve the others on the cooperative line. 

In 1957 the State passed legislation which defines public utility 
policy and extension of service and the terms under which they could 
be served. That is, the utility may say “we will serve this area” but 
unless they were going to serve it at reasonable rates they would not 
be permitted to go in there. 

Senator HoLLanp. Since the committee will be studying this whole 
field, are we to understand that you commend the methods included 
in the State laws of Vermont as being in your opinion effective to 
the degree that you think they should ‘be studied in connection with 
the question ¢ 

Senator Arken. No, Mr. Chairman. I would not go so far as to 
endorse the Vermont law word for word because I did not get around 
to read it until this morning. I do know that the law effectively put 
a stop to gouging, spite-line building, and things like that. As far 
as I know, the REA and corporations as well as the municipals have 
had no difficulty since this enactment. 

Senator Hottanp. The chairman of the subcommittee has had an 
opportunity to discuss this matter briefly with the present witness, 
and he understood from that discussion that there was some question 
coming out of the rulings of the GAO that might possibly affect the 
legality of loans earlier granted by REA. I haven't heard any cov- 
erage of that matter in the presentat ion. 

Senator Aiken. Mr. Chairman, I think that question was raised 
by the Comptroller General’s Office and in one case the Comptroller 
General virtually directed the REA to recover a loan or rescind a loan 
which had already been made. 

In the second opinion of the Comptroller General, he stated that 
in the absence of a concrete decision by the Congress he would not 
attempt to make collections or call any loans that had been made over 
the last 22 or 23 years. But that is purely a negative position the 
Comptroller General has taken. It is subject to ch: ange at any time. 
His opinion as to the intent of the Congress, so far as I know, still 
stands, although he has indicated he would not undertake to enforce 
it. That is not a satisf: ictory situation. 

Senator Hotxianp. Is it a part of your intention as a principal spon- 
sor of this resolution, to set at rest any question about the legality of 
the loans heretofore made, both those loans that have been extended 
and those loans which have been partially extended and on which 
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funds are still in the hands of the Administration awaiting disburse- 
ment 4 

Senator Arken. That, of course, would be the principal intent. 

Also, I think that this resolution would establish the intent of the 
Senate on how the law is now unless and until the present law is mod- 
ified. 

Senator Hottanp. The measure is a Senate resolution. Has the 
Senator considered the possibility of offering a concurrent resolution ¢ 

Senator Arken. I considered that possibility and then I also felt 
we should get this thing settled as soon as possible. Realizing the 
length of time it takes for concurrent resolutions to go all the w ay 
through Congress, I felt that the Senate had better express itself. I 
also thought that one body of Congress expressing itself would effec- 
tively control the situation. 

Senator Honianp. It is, as you have indicated, your principal pur- 
pose to quiet any question as to prior loans whether extended or not, 
and also to declare the policy which will be effective as to future ones? 

Senator ArkEN. That is true, as far as the Senate’s attitude is con- 
cerned. The REA cooperatives have loans and they are all paying off 
the loans as required by law, or virtually all of them. They are nat- 
urally uneasy not knowing when the Comptroller General or some 
future Comptroller Gener al might rescind his decision not to under- 
take recalling of loans which he thinks are illegal on the basis set forth 
in his ruling. 

Senator Hottanp. Thank you, sir. 

Senator Talmadge, do you have any questions ? 

Senator Tatmapce. I do want to ask two or three questions to 
clarify this situation. As I understand it, the Comptroller General 
has taken the position that the Administrator of the REA has made 
an erroneous decision in making loans to the Iowa Power Cooperative, 
Cedar Rapids, Iowa. Is that the question at issue? 

Senator Arken. That was the case which brought the matter before 
the Comptroller General for decision, I believe. 

Senator Tatmapce. Is that the only question to be solved by the 
resolution or are there other questions to be solved also? 

Senator Aiken. No, I think that the loans which have been made to 
a very large percentage of the REA co-ops in the country would be in 
jeopardy if the C omptroller General’s decision is permitted to stand, 
and that all of the loans might be subject to recall. 

Senator TatmapcGe. Was it the decision of the Comptroller General 
that the REA Administrator went beyond the scope of the REA Act 
in authorizing loans? 

Senator A1ikeEN. The Comptroller General undertook to interpret 
the intent of the Congress of 23 or 24 years ago and his interpretation 
is not in accord with the general understanding of the Congress or the 
executive branch of the Government which has been administering the 
REA loan program. 

Senator Tatmapce. I regret that I am not too familiar with the 
duties of the Comptroller General. What authority does he have, if 
any, to question the legal acts of the various administrative agencies 
of the Government ? 

Senator Aiken. The Comptroller General is an agent of the Con- 
gress, of course, and acts on cases in the executive branch which are 
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referred to him from time to time. This was the case that was re- 
ferred tohim. Iam sure that REA witnesses who will come on later 
will explain that in detail to you. 

He questioned this loan and that also throws maybe 500 other co- 
oper: itives’ loans into question. 

Senator Tatmapcr. When acting in his official capacity, does he 
have the authority to withhold or deny loans at his discretion ¢ 

Senator Arken. I wouldn’t want to speak as an authority on that. 
I think that he has considerable authority, however, in that respect. 

Senator Tatmapee. Isn’t he attempting to interpret the original 
REA Act in his ruling ? 

Senator Arken. The intent of Congress. 

Senator Tatmapce. Unfortunately, I am not too familiar with the 


act. Does the act state that these loans shall not be made if existing 


power facilities are available in the area ¢ 

Senator Arken. I think I have explained that. The Comptroller 
General, on July 21, decided that a person not receiving service was 
receiving service if he was in an area served by another power 
supplier. 

The Department of Agriculture in reply pointed out that this 
“area” idea could not be supported by the language of the act; that if 
a person was not receiving power he was not receiving power even 
though he was in an area, we will say, of maybe 200 y: ards or maybe 
10 miles of an existing power line. It would be almost impossible for 
the Department of Agriculture and the REA to administer the law 
under the decision by the Comptroller General, and the Department 
of Agriculture took vigorous exception and frankly told him that they 
couldn’t administer the law that way. They would have to deter- 
mine what is a “reasonable distance,” what is an “area,” what is “being 
on a line” means, and what does “alongside” mean. They point out 
that they would simply become a glor ified public service commission 
for rural areas and would have to decide each case by itself. This 
would simply hamper, if not destroy, the principal purpose of the 
REA. 

Senator Hottanp. Would you excuse me a minute? 

Senator Tatmance. Yes. 

Senator Hottanp. Do you have copies of the two rulings by the 
Comptroller General? Unless there is objection, I suggest they be 
inserted at this time, because what you are doing is relating your testi- 
mony to those two letters, as I understand it. 

(The opinions by Comptroller General referred to and replies 
by the Department of Agriculture are as follows :) 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, July 21, 1958. 
The Honorable the SecrETARY OF AGRICULTURE. 


DrEAR MR. SECRETARY: Reference is made to our letters of October 28, 1957, and 
April 14, 1958 (B-134138), to you, concerning a loan of $11,173,000 made by the 
Rural Electrification Administraiton (REA) to the Central Iowa Power Co- 
operative (CIPCO), part of the proceeds ($120,000) of which was to be used to 
enable CIPCO to furnish power to a member cooperative for resale by the mem- 
ber to Lehigh Sewer Pipe & Tile Co. (Lehigh), Lehigh, Iowa. 

The record before us discloses that the loan in question was approved by the 
Acting Administrator, Rural Electrification Administration, on September 9, 
1955, for the purpose of financing the construction by CIPCO of certain electric 
generation and transmission facilities including one 44,000-kilowatt generating 
unit, 128 miles of 115-kilovolt transmission line, 176.5 miles of 34.5-kilovolt trans- 
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mission line, and related substation and switching facilities, for the purpose 
of furnishing electric energy to CIPCO’s eight RINA-financed member coopera- 
tives. Ineluded in the 176.5 miles of 34.5-kilovolt transmission line were 20 
miles designated the “Lehigh tap,” the purpose of which was to enable CIPCO 
to furnish one of its member cooperatives, Greene County Rural Electrification 
Cooperative (Greene County), a supply of power for a large power load in the 
vicinity of Lehigh, lowa. The large power load needed in the vicinity of Lehigh 
apparently was for a new building or plant that Lehigh proposed to construct 
near an existing plant it owned. The cost of this 20 miles of line was estimated 
at $120,000. 

Your Department, by letter dated December 3, 1957, advised us that the loan 
was made pursuant to the Rural Electrification Act of 1936, as amended (7 
U.S.C. 901-924), and in accordance with the administrative findings required 
by section 4 of that act (7 U.S.C. 904). This latter code section provides, in 
pertinent part, as follows: 

“The Administrator is authorized and empowered * * * to make loans for 
rural electrification * * * for the purpose of financing the construction and 
operation of generating plants, electric transmission and distribution lines or 
systems for the furnishing of electric energy to persons in rural areas who are 
not receiving central station service * * *.’ [Emphasis added.] 

Section 2 of the same act (7 U.S.C. 902) also contains an unserved person or 
central station service limitation. 

The record discloses that a plant of Lehigh located on a tract of ground out- 
side the town of Lehigh, Iowa, was being furnished 25-cycle electric service by 
the Fort Dodge, Des Moines & Southern Railway Co. (the predecessor 
of the Iowa-Illinois Gas & Electric Co.) at the time the loan to CIPCO was made. 
Prior to the making of the above-referred-to loan, Lehigh decided to build an- 
other building or plant on the same tract of ground approximately 160 feet 
away from its existing plant and operate both plants or buildings, apparently 
as separate entities. Lehigh contemplated using machinery in the new plant 
which would require 60-cycle electric service. It appears that by letter dated 
May 19, 1955, the railway company offered to supply 60-cyele electric service to 
Lehigh. Further, it appears from the record that the railway company again, 
orally, on September 28, 1955, offered to furnish Lehigh 60-cycle service for its 
proposed new plant and confirmed such offer in writing by letter dated October 4, 
1955. Lehigh, however, apparently did not desire to accept such service from 
the railway company on the ground that the rate quoted by the company would 
prevent Lehigh from producing its products at a competitive price. Lehigh, 
therefore, entered into negotiations with Greene County for 60-cycle service and 
subsequent to the date of the above-referred-to loan entered into a contract with 
Greene County for such service. 

Greene County in October 1955, in accordance with its REA loan agreements, 
submitted for REA approval a contract for electric service between it and 
Lehigh. Also, CIPCO submitted plans and specifications providing for construc- 
tion of the Lehigh tap to serve Greene’s new substation. It appears that the 
proposed electric service to Lehigh was the principal justification for the 
transmission line tap and new substation. As indicated above, the funds 
($120,000) for construction of this line were included in the $11,173,000 loan 
made by REA to CIPCO on September 9, 1955. It appears from the record that 
the power contract was returned to Greene without approval in November 1955 
and that REA approval to construct the transmission line and substitution was 
also withheld. Apparently, REA withheld approval of the power contract and 
construction of the Lehigh tap on the ground that Lehigh was already receiv- 
ing ‘central station service’ from the railway company, since, as indicated above, 
the record discloses that Lehigh at its existing plant was receiving 25-cycle 
service from that company. ; 

In April 1956, Greene County and CIPCO again requested approval of a con- 
tract for electric service between Greene County and Lehigh, and apparently 
REA approval to use $120,000 of the loan funds to construct the Lehigh tap. It 
further appears from the record that the Greene County-Lehigh power contract 
was approved in June of 1956, together with the approval of the proposed con- 
struction of the Lehigh tap. The basis for this approval is explained by your 
Department in a letter to us dated May 5, 1958, signed by Mr. K. L. Scott, 
Director, Agricultural Credit Service, as follows: 

“The findings and determinations made by REA with respect to the use of 
loan funds in this case are summarized in an affidavit, copy of which is en- 
closed, filed in the U.S. District Court for the District of Columbia by Fred 
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Strong, Deputy Administrator, REA. Mr. Strong’s affidavit states in part that 
‘an administrative determination was made, pursuant to title 7, United States 
Code, section 904, that Lehigh, at its new plant, was not receiving central station 
electric service.’ Jt thus appears that REA did not base its determination on the 
nonavailability of power from another supplier, but as reflected in Mr. Strong’s 
affidavit, on the fact that the new plant was a person not receiving central station 
electric service.” [Rmphasis added. ] 

It appears from the Department’s letter to us dated December 3, 1957, that 
the determination that Lehigh’s so-called new plant was a person not receiving 
central station service was based on certain facts presented by Greene County 
and CIPCO to the effect that the “proposed contract contemplated service not 
to the existing Lehigh plant nor to an extension of or addition to the existing 
plant, but to a completely new, separate, and independent plan.” Moreover, your 
Department contends, in effect, that even if Lehigh is considered a single per- 
son with respect to its old and new plant, at the time the loan was made, Sep- 
tember 9, 1955, an administrative finding on the assumed facts, that Lehigh was 
not receiving adequate central station service from the railway wou'd have been 
administratively justifiable and legally supportable. See your Department’s 
above referred-to letter of May 5, 1958. 

It is clear from the above quoted provisions of section 4 of the Rural Elec- 
trification Act of 1936, as amended (7 U.S.C. 904), and also from section 2, that 
the Administrator has no authority to make a loan for the purpose of furnishing 
electric service to persons in rural areas who are receiving central station 
service. The question as to whether the basic purpose of a proposed loan in a 
particular case is to provide electric service to unserved persons in rural areas is 
2 matter primarily for determination administratively after a thorough consid- 
eration of the pertinent facts and circumstances in the case in the light of the 
Purpose and intent of the Congress in including the central station service limi- 
tation in section 2and 4. However, the Rural Electrification Act does not appear 
to make this determination final and conclusive. 

It may be that literally accepted the terminology of section 4 (and sec. 2) is 
sufficiently broad to authorize a loan for the purpose of furnishing central sta- 
tion electric service to a person not receiving such service, even though the 
service is available to such person and that the effect of the loan will he to 
create competition with an existing private utility. However, in construing or 
considering the application of a statute it is permissible to look at its evident 
spirit and purpose as well as the strict letter of the law and the strict letter must 
yield to its evident spirit when this is necessary to give effect to the intent of 
the Congress. 

The legislative history of the central station service limitation indicates that 
the limitation was included because of a legislative intent to exclude loans for 
the purpose of paralleling existing systems and thus creating competition for 
the established utilities. That this is the purpose of the limitation was ac- 
knowledged by a former Solicitor of your Department in opinion No. 4506 dated 
November 24, 1942, appearing at page 498, Rural Electrification Planning, 
Hearing Before a Subcommittee of the Committee on Interstate and Foreign 
Commerce, House of Representatives, 79th Congress, 1st session on H R. 1742. 
The Solicitor said in his opinion that—quoting from the opinion as it appears in 
the hearing: 

“A study of the debates in Congress and the Committee hearings indicates 
that this provision was inserted because of a legislative intent to exclude loans 
for the purpose of paralleling existing systems and thus creating competition 
with established utilities. * * * 

* oo « + * * i 


“* * * Tt seems clear from the legislative history that the intent of the limita- 
tion was to prevent loans that would create federally financed competition with 
existing utility enterprises. * * * 

“Where the effect of a proposed loan, regardless of its essential purpose, would 
be to substitute a competitive REA-financed service to persons already served, 
the loan may not be made. For example, it is my opinion that a competing line 
could not be financed even though it were only a small part of a system designed 
to reach unserved persons and even though the project could not properly be 
developed without such competing line. * * * 

* * * x & A = 
“In the above analysis I have endeavored to delimit and point the issue 
by reference to situations which fall clearly within the implied prohibition of 
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the clause here under discussion: (1) The financing of facilities which compete 
directly with existing business, regardless of the fact that such competing 
facilities might contribute materially to the construction of a system to serve 
unserved persons; * * *,” [Emphasis supplied. ] 

Also, in this same connection, note the following statements made on the 
floor of the House and Senate during debate on the bill which became the 
Rural Electrification Act of 1936, as they appear in the Congressional Record, 
volume 80: 

“Mr. McNary. I have my own idea as to the interpretation and definition of 
the expression ‘electrification of rural areas not receiving central-station electric 
light and power service.’ What interpretation does the Senator place upon 
that language? Could he illustrate it? 

“Mr. Norris (author of the bill). That means, as I understand, and as I 
think the present administration is now doing, that there will not be set up an 
organization and money loaned to it for the purpose of electrifying a rural area 
which is now supplied. There are not, of course, a large number of rural 
districts already supplied with electricity from central power stations. * * * 
[Emphasis added. ] 

“Mr. McNary. We probably are together generally, but under the language 
used, it seems to me, where a plant is now in existence which is adequately 
supplying a certain area with electricity none of the money provided by the bill 
could be used for the purpose. [Emphasis added.] 

“Mr. Norris. That is as I understand it. 
‘ #* * * 

“Mr. McNary. I think we want a definite meaning fixed, because I think it is 
an important proposition. The prohibition would relate to a central station 
furnishing light and power in an area that is now enjoying adequate service. 
Is that the Senator’s interpretation? 

“Mr. Norris. Yes (80 Congressional Record 2751, pt. 3). 

* * * x * * 4 

“Mr. Norris. The Senator says ‘come in competition.’ They would not come 
in competition with farms already supplied. They might come in competition 
with the central power station. 

“Mr. Kina. That is not my question. 

“Mr. Norris. There is no intention of going into a farming community which 
is already supplied with electric current and forming farm organizations there 
and having them built up to go into competition, as the Senator suggests, witb 
farmers who are already getting their electric current from a central station 
(80 Congressional Record 2752, pt. 3). 

* 4 * * * “« * 


“Mr. Kina. * * * I may say that my understanding of the bill was that its 
primary and only purpose was to take care of farmers who did not have 
electrical facilities. [Empasis added.] 

* * * * * a 2 


“Mr. WaLsH. That infers, of course, that there is no competition with any 
existing private or municipal plant. 
“Mr. Norris. Yes. 
* * * + * * aa 


“Mr. WALSH. That is what I understand to be the main purpose of the bill; 
that in rural sections where private enterprise has not undertaken to furnish 
light or where a municipality has not done so, there will be opportunities given 
for groups of individuals, or, as the Senator says, in some cases a town or 
municipality itself, to set up in such rural sections units for lighting purposes 
(80 Congressional Record 3305, 3306, pt. 3). 

* * + a * & * 


“Mr. RAYBURN. May I say to the gentleman that we are not, in this bill, in- 
tending to go out and compete with anybody. By this bill we hope to bring 
electrification to people who do not now have it. This bill was not written on the 
theory that we were going to punish somebody or parallel their lines or enter 
into competition with them. It was our thought that in the States where 
electricity is now generated and distributed the laws of that State would control 
the rates. May I say further that the Rural Electrification Administration will 
have nothing whatever to do with the rates that may be fixed in these communi- 
ties, for the simple reason that matter will be controlled by State law.” [Em- 
phasis added.] (90 Congressional Record 5283, pt. 5). 








* * 2 
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While the above statements (except for Mr. Rayburn’s) may have been made 
in connection with the central station service limitation in section 2 of the act, 
the same limitation appears in section 4. Thus, the quoted statements would 
appear equally applicable to explain the intent of the limitation as used in both 
sections. Also, while the language of section 2, as enacted into law, is somewhat 
different from the language of the section at the time the above statements 
(except for Mr. Rayburn’s remarks) were made, the statements would still appear 
to be for application. 

It is clear from the above-quoted statements that the purpose of the central 
station service limitation was to exclude loans for the paralleling of existing 
systems or creating competition with existing facilities by prohibiting the use of 
loan funds for construction of transmission lines and substations to furnish 
power to an area already served by private power companies when such com- 
panies are willing to provide adequate central station service to persons within 
the area who are not tied to the powerline. 

As indicated above Lehigh was receiving central station service at its existing 
plant and apparently desired a modification or adjustment of that service for its 
proposed new building or plant. The power supplier furnishing the central 
station service to the existing plant offered to furnish adequate central station to 
Lehigh’s proposed new plant located approximately 160 feet from its existing 
plant. It appears that this offer was first made prior to the date (Sept. 9, 
1955). REA approved the $11,178,000 loan to CIPCO and, of course, prior to the 
date REA determined Lehigh at its new plant was a person not receiving central 
station service. In view of these facts the approval of the use of $120,000 of 
the loan in question for construction of the Lehigh tap had the effect of making 
a loan of $120,000 for the purpose of paralleling an existing power system and 
creating competition with an existing facility. As indicated above the only 
reason Lehigh refused to accept electric service from the Railway Co. was 
because Lehigh felt that the rate quoted by the company would prevent it 
(Lehigh) from producing its products at competitive prices. However, your 
Department advised us in the letter of May 5, 1958, “The rate at which service 
is offered is, of course, not a determining factor.” 

Since it is clear from the legislative history of the central station service 
limitation that the purpose of the limitation was to exclude loans which would 
have the effect referred to above it is our view that the Rural Electrification 
Administration disregarded the evident spirit and purpose of the Rural Electri- 
fication Act when it authorized the use of $120,000 of the loan funds for 
construction of the Lehigh tap. 

However, aside from the legislative history of the central station service 
limitation we are of the view that where a new building or plant (of an industrial 
company) is located approximately 160 feet from an old building or plant of the 
same company on the same tract of ground and the old plant is receiving central 
station service from a power supplier who has offered to furnish adequate central 
station service to the new plant, there appears little basis for considering the new 
plant a person not receiving central station service so as to authorize the making 
of a loan, or the use of loan funds, under section 4 of the Rural Flectrification 
Act for the purpose of constructing facilities to furnish electric service to the 
new plant. 

In view of the foregoing there appears ample justification for holding that 
the portion of the loan made for the construction of the Lehigh tap was not 
authorized and steps should be taken by your Department to reduce the $11.- 
73,000 loan by the amount advanced to construct the Lehigh tap and to recover 
immediately from CIPCO that amount, i.e., the amount advanced to construct 
the Lehigh tap. In the event such action will not be undertaken and you so 
advise, we will be required to report the matter to the Congress. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, August 5, 1958. 
The Honorable the SECRETARY OF AGRICULTURE. 
Dear Mr. SECRETARY: Reference is made to our letter of July 21, 1958 (B- 
134138), to you, concerning a loan made by the Rural Electrification Administra- 
tion to the Central Iowa Power Cooperative, part of the proceeds of which was 
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used to construct facilities to furnish power to the Lehigh Sewer Pipe & Tile Co., 
Lehigh, lowa. 

At a conference held on July 30, 1958, between representatives of our Office and 
representatives of the National Rural Electric Cooperative Association and the 
cooperatives involved (Central lowa Power Cooperative and Greene County Rural 
Electrification Cooperative), it was agreed that we would consider additional 
information and arguments which the association and the two cooperatives indi- 
cated they wish to present in connection with the matter, but it was indicated 
that it would be necessary for us to obtain your comments thereon. 

In view of the foregoing it appears that the matter should be held in abey- 
ance pending receipt of the information, your comments thereon, and completion 
of our review. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General. 


U.S. DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE SECRETARY, 
August 7, 1958. 
Hon. JOSEPH CAMPBELL, 
Comptroller General of the United States. 

Dear Mr, CAMPBELL: We have your decision of July 21, 1958, No. B—134138, 
concerning a portion ($120,000) of a loan of $11,178,000 made by the Rural Elee- 
trification Administration (REA) to Central lowa Power Cooperative (CIPCO), 
which portion has been used by CIPCO to furnish power to a member cooperative 
for resale by the member in part to Lehigh Sewer Pipe & Tile Co. (Lehigh), 
Lehigh, Iowa. 

We urge prompt reconsideration of the decision in the light of the following 
circumstances and for the following reasons: 

(1) The recital of facts in the decision omits significant items, resulting in dis- 
tortion of the basis on which the use of loan funds was approved. 

(2) The decision would add a new limitation on REA’s lending authority, 
which would forbid loans for extension of service to persons who are actually 
without central station service if they are located in an “area” claimed to be 
served by a power supplier which states it is “willing” to serve such unserved 
persons. This view of REA’s lending authority is patently inconsistent with 
clearly demonstrated congressional intent in the enactment of the Rural Elec- 
trification Act. 

(3) The legislative history cited in the decision consists of mere fragments 
of the relevant legislative history, is quoted out of context, and conveys an er 
roneous impression of the clear import of the entire legislative history. 

(4) The decision is at variance with congressional understanding of the 
scope of REA’s lending powers, represented by congressional knowledge of and 
acquiescence in REA’s administrative interpretations over the entire history of 
the rural electrification program. 

(5) The decision is at variance with the uniform administrative practice of 
the Rural Electrification Administration over the past 22 years. 

(6) The interpretation is in direct conflict with legal interpretations of the 
Rural Electrification Act made by the Solicitor and General Counsel of the De- 
partment of Agriculture over the past 22 years and embodied in formal opin- 
ions. 

(7) The decision is at variance with the position adopted by the court which 
has considered this question and by the Department of Justice in litigation 
involving challenges to REA’s lending powers. 

(8) The proposed limitation on REA’s lending power, if adopted initially, 
would have made the rural electrification program under the Rural Electrifica- 
tion Act impracticable; would have made impossible the generally acknowledged 
immense contributions to agriculture and the national economy generally cred- 
ited to the rural electrification program over the past 22 years; and, if im- 
posed on the program at this time, would handicap its future development to 
the prejudice of agriculture and the national economy. 

(9) The conclusion that there is “little basis’ for the REA determination that 
Lehigh was a “person not receiving central station service” is contrary to the 
clear weight of the evidence. 

(10) The decision would override what in other Comptroller General's deci- 
sions and at other points in this decision is conceded to be the primary adminis- 

38001—59—— 2 
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trative responsibility of the Administrator of REA. In the consideration of the 
bighly technical questions involved in the phrase “persons * * * not receiving 
central station service,” dependent for their solution upon expert knowledge, 
background, and experience, the decision gives little weight and respect to the 
exercise of the primary administrative responsibility of the REA Administra- 
tor which was based upon such expert technical knowledge, background, and 
experience. 

(11) Since the inception of the electric program under the Rural Electrifica- 
tion Act, hundreds of REA loans, involving many millions of dollars, have been 
made to finance service to persons in rural areas who were actually without 
central-station service but who were in service areas of other suppliers and could 
be served by them at their proposed terms and conditions. If the decision is to 
remain in effect, responsible administration would require a survey and determi- 
nation of those cases and initiation of steps to collect from borrowers millions of 
dollars which, under the terms of contracts entered into in good faith, are not yet 
due. The resulting chaotic and drastically prejudicial effects on the rural 
electrification program as a whole, on the currently presumed financial soundness 
of hundreds of REA borrowers, and on the stability of rate structures affecting 
hundreds of thousands of farm consumers, would be incalculable. 


We turn now to a detailed consideration of the foregoing matters. 
FACTUAL BACKGROUND 


A true picture of the situation involved in this case necessitates the considera- 
tion of a number of facts and circumstances not mentioned or not fully stated 
in the decision. 

At the outset, the decision leaves the impression that the facilities of the mem- 
ber cooperative (Greene County) were remote from the proposed new plant of 
Lehigh and that the only electric facilities in the vicinity were those of Fort 
Dodge, Des Moines & Southern Railway Co. (Railway Co.). ‘The facts are not 
only that the Greene County facilities were in the immedate vicinity of the 
proposed new Lehigh plant, but also that Greene County was actually serving a 
structure on this very tract of Lehigh. 

The decision further indicates that Greene County made a move to serve the 
new Lehigh plant only after Railway Co. had considered serving it. ‘The fact 
is that Greene County had been approached and thereupon undertaken negotia- 
tions with Lehigh during the same period Railway Co. indicated its desire or 
ability to serve the proposed new plant. 

The decision refers in vague fashion to “paralleling” and “competition wtih 
existing facilities”, creating the impression that the facilities which the REA 
loans were financing would somehow supplant or perform the function thereto- 
fore being performed by, or would reduce the value of, existing facilities of 
Railway Co. The fact is that altogether new and very substantial electric 
facilities had to be constructed by whoever would undertake to supply the 
electric requirements of the large modern plant Lehigh was proposing to con- 
struct. A misleading impression is thus also given by the reference merely to 
“a modification or adjustment” of the existing Railway Co. service as being all 
that was involved in supplying the new plant’s electric needs. 

The decision also omits significant facts concerning the background, nature 
and status of the electric service being furnished by Railway Co. This company 
initially undertook electric service to third parties merely as a minor incident of 
its electric-railway operations; upon converting its railway operations from 
electric to diesel in 1955, it sought to dispose of its incidental electric properties 
and leave the power-supply business. Accordingly, for some time it had made 
no effort to keep its electric facilities in modern condition, and the faulty and 
inadequate character of its service had for some time heen the subject of 
widespread complaint among its consumers. In 1956, Railway Co. even offered 
to sell all its electric facilities to CIPCO and Greene Vounty. It is against this 
background, and against the background of the obsolete character of the Rail- 
way Co. service to the old Lehigh plant, that the negotiations between Greene 
County and Lehigh with respect to the new plant must be viewed. The 25-cycle 
service being rendered by Railway Co. to the old Lehigh plant was of a character 
which would have precluded Lehigh, as stated by its officers, from undertaking 
the construciion of a truly modern, economical and efficient new pipe and tile 
manufacturing plant. 


’ 
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The circumstances surrounding the decision of Lehigh company to build its 
new plant negate any inference that the new plant had any connection what- 
soever with the old plant served by Railway Co. As stated in the affidavit of 
Lehigh’s vice president, the selection of this particular site for its new plant 
followed a series of surveys for sites in other States, and was based in major 
part upon its negotiations with Greene County. The affidavit clearly indicates 
that in the absence of Lehigh’s contract with Greene County, Lehigh would not 
have determined upon this particular site for the construction of its new plant. 

Any attempt to identify the new plant and the old plant as parts of the same 
electric load is further negated by the following figures. The capital invest- 
ment of Lehigh in its old plant was $259,790; its proposed capital investment 
in the new plant was $1,379,819. The peak kilowatt demand and kilowatt-hour 
consumption per year of the old Leh’gh plant were approximately 240 kilowatts 
and approximately 400,000 kilowatt-hours, respectively ; the corresponding esti- 
mated figures for the new plant were 1,000 kilowatts and 1,800,000 kilowatt-hours, 
respectively. The dollar investment in new equipment that Was required by 
either supplier to serve the new plant was approximately $100,000. 

There is, further, abundant evidence that CIPCO would have built the so- 
ealled Lehigh tap even without the Greene County-Lehigh contract, because the 
cooperative had to undertake to supply many of its members from a new load 
center which was to be connected through-this Lehigh tap. In fact, Greene County 
is now serving through this line 307 of its members, in addition to the new 
Lehigh plant. 

LEGISLATIVE INTENT AND HISTORY 


Having regard to the precise words used in the Rural Electrification Act, there 
¢an be no question that the lending authority of the Administrator relates to 
persons in rural areas who are, in actual fact, not receiving central station 
service. There would appear to be no ambiguity or uncertainty but that loans 
are authorized for the benetit of such persons regardless of whether they might 
be located in areas which some electric supplier other than the borrower claims 
is already generally being served by it, or whether such supplier asserts a 
willingness to serve them. The decision appears to concede this in the state- 
ment that “it may be that literally accepted the terminology of section 4 (and 
sec. 2) is sufficiently broad to authorize a loan for the purpose of furnishing 
central-station electric service to a person not receiving such service, even 
though the service is available to such person and that the effect of the loan will 
be to create competition with an existing private utility.” However, notwith- 
standing the clear import of the language of the statute, the decision appears 
to rely upon certain statements in the legislative history in reaching the opposite 
conclusion. 

It is our view that the relevant history, considered as a whole, requires con- 
clusions at variance with those in the decision. 

The REA bill, as originally introduced in the Senate, authorized the making 
of loans for the furnishing of electric energy to “rural areas” not receiving 
central-station service. The Senate Committee on Agriculture and Forestry, 
headed by Senator Norris, the sponsor of the bill, recommended an amendment 
of section 4, authorizing “loans to furnish electric energy to persons in rural 
areas who are not receiving central-station service.” 

On page 5 of the decision there is a quotation from a statement of Senator 
MeNary, which in turn contains a quotation of the original language of section 
2 of the bill limiting authorization to “rural areas” without service rather than 
the recommended language of section 4 of the bill (to which sec. 2 was later 
conformed) extending authorization to “persons in rural areas” without service. 
Thereafter, in the quotations from the debate, it is indicated in the decision by 
asterisks near the bottom of page 5 that certain material has been omitted. What 
is omitted changes the sense of the debate quoted in the decision and indicates 
authorization for service to unserved persons in areas purportedly served by 
another supplier. This omitted portion reads as follows: 

“Mr. McNary. I agree with that, but supposing that some central station by 
the construction of distribution lines and transmission lines could supply the 
energy needed in a given area, could the money be used for that purpose? 

“Mr. Norris. If I understand the Senator’s question correctly, it is supposing 
some locality be now supplied from a central station might it he possible for that 
cent”al station to extend its lines further and would the governmental ageney be 
prohibiting from entering that territory? If that is the question, I think not.” 
[Empasis added. ] 
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Moreover, other colloquy omitted from the decision shows that when Senator 
Norris says, in the quotation at the top of page 6 of the decision, that “they 
might come in competition” he is clearly indicating that REA borrowers might, 
under the amended version of the bill, properly serve persons without service 
whom the existing power supplier might be able or willing to serve. This is 
made unmistakably clear from the following colloquy, the omission of which is 
indicated by the second asterisk on page 6 of the decision: 

“Mr. Kina. If an organization were formed beyond the 10-mile limit to which 
T have just referred and within which limit the farmers are supplied with electri: 
energy, that organization would not be permitted to come back into the 10-mile 
area to furnish light to farmers already receiving it? 

“Mr. Norris. Not to those already receiving it, but it might come into the 
10-mile area and supply farmers who are not receiving it. That is a distinction 
which I think ought to be drawn.” | Emphasis added. | 

The significance of this distinction was again alluded to by Senator Norris 
later in the debates, on the same day. After quoting the revised section 4 as 
recommended by the Senate Committee, he remarked: “I think that provision 
answers specifically some of the questions which were propounded earlier in 
the day by the Senator from Utah (Mr. King).” 

It should be noted that Congressman Rayburn similarly, in the second sentence 
of his statement quoted on page 7 of the decision, points out that the purpose of 
the legislation was “to bring electrification to people who do not now have it,” 
rather than to areas without service. 

It is worth emphasizing again the paramound fact that at the time of this 
debate there were two alternatives before the Senate: that embodied in the 
original bill authorizing loans for the benefit of “rural areas not receiving cen 
tral station service,’ and the other embodied in Senator Norris’ committee's 
report authorizing loans to “persons in rural areas who are not receiving central 
station service.” The latter alternative was adopted by Congress, the former was 
not. 

In the sentence at the end of the first full paragraph on page 7 of the decision 
reference is made to a change in the language of section 2 as enacted into law, 
but the decision concludes that the change is of no significance. Apparently, it 
was not realized that this change reflected the vital difference between making 
unserved rural areas and, as finally enacted, making unserved persons in rural 
areas, the test of REA’s lending authority. 

Perhaps the most significant item of legislative history overlooked in the 
decision is the following. After Senator Norris, in response to Senator King’s 
question, made clear the distinction between farmers already receiving service in 
u given urea and farmers who were not receiving service in the same area, Senator 
King proposed a substitute bill, one provision of which would have limited the 
eligibility of unserved persons in rural areas as REA loan beneficiaries by the 
addition of the following language: “and for whom such service may not be 
furnished or made available by competing private enterprise.” This proposed 
amendment of Senator King, which would have incorporated substantially the 
same limitation set forth in the decision, was definitely rejected by the Senate 
without debate (SO Congressional Record 3229, 80 Congressional Reeord 3317). 

Neither the words of the Rural Electrification Act, as adopted, nor its legisla 
tive history, thus affords any sound basis for the additional restrictions which 
would be imposed on REA’s lending powers by the decision. 

Affirmatively, the debates generally establish that a primary purpose of 
the Rural Electrification Act was to facilitate the extension of electric service 
to the 90 percent of American farms without such service. Many of these farms 
were located in areas for which existing power suppliers held certificates of 
convenience and necessity. It is, therefore, clear that a very large proportion of 
unserved farms had electric service “available” to them from the power com- 
pany in their “areas,” upon their complying with the company’s terms and con- 
ditions for extending service. However, these terms and conditions frequently 
included a substantial cash contribution beyond the means of the average 
farmer. The debates make abundantly clear that REA financing for the benefit 
of these unserved farmers was a primary objective of the act. 


CONGRESSIONAL KNOWLEDGE AND ACQUIESCENCE 


Secause of the nature of its program, involving the continuous outlay of 
Federal funds, REA has continuously kept Congress fully advised of its activities 


and has received annual appropriations to carry them out. Moreover, power com- 
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pany complaints have repeatedly been made known to Congress and to individual 
Congressmen and Senators. To our knowledge, there has not been any ex- 
pression of congressional intent that the REA practice in making loans for un- 
served persons in “areas” claimed by other power companies was in any way 
improper or unauthorized under the Rural Electrification Act. In this connection, 
it is interesting to note that Iowa-Illinois Gas & Electric Co. (which initially 
called this matter to the attention of your Office in its letters dated October 10, 
1957, Mareh 3, 1958, and March 26, 1958) has also, following the common practice 
in such cases, complained to Senators and Congressmen, apparently without 
effect in Congress. 

Illustrative of congressional understanding of the distinction between the 
“unserved area” and “unserved person” criteria are the following colloquies 
which took place before congressional committees : 

“Senator Corpon. I am sorry to have to come back to law again. In section 
2 of the 1936 act the authority to make loans is limited to persons in rural areas 
who are not receiving central-service-station service. In view of that provision 
in the law how can you make a loan for a co-op or other organization to put in 
its own REA line if those lines became competitive to lines already existing? I 
am simply asking you for the legal power as you view you have it. 

“Mr. NICHOLSON. With regard to persons already served, the law is very explicit 
and it has been followed from the beginning. So far as I know, we have never 
lent a dime to bring service to any person who already has service. 

“With respect to persons not now served, the decision lies with them; they 
have the choice in this country to do business where they please and they can 
buy their electric energy where they please. All we want to do is to make sure 
that when they want cooperative service We have the facilities and money to make 
such service available. 

“Senator Corpon. I am in agreement with the statement the Secretary just 
made that there will be areas where private utilities have skimmed the cream. 
I know there are such areas, and where by virtue of the fact that the cream 
has been skimmed the resulting cost to the remaining potential users becomes 
almost prohibitive. 

“Senator BuTLer. Does the law provide that you can’t loan money to areas that 
are now served? 

“Mr. NIcHOLSON. We can’t loan money to extend service to persons who are 
now served. 

“Senator Butter. But when a little farm community is already served and it 
becomes a part of a larger cooperative unit, it then falls uncer the law that the 
few who are now served can become a part of the cooperative where many others 
are not served, and in that way you are conforming to the law? 

“Mr. NICHOLSON. We can't with Government money, finance the extension of 
cooperative service to farmers already served, even if they want it. There are 
many cases where a farmer served by a utility company would like to take the 
meter out and put in a cooperative meter, but under this law as drawn we have 
no authority todo that. But if the farmer does not have service, no matter where 
he lives, we have every right under this law to finance the extension of service 
to him if he wants the service from a borrower that we finance.” (Hearing, 
Senate Subcommittee on 8S. 89, April 2, 1945, pp. 14-15.) 

* * * * * * * 


“Senator Bripces. Mr. Wickard, do you apply any test before you loan money, 
or authorize new REA loans, as to whether or not any attempt has been made to 
get service from a private company before you go in and build? 

“Mr. WicKARD. No, I do not Know that we apply a test *: 

“Senator Bripges. What I am wondering is if you just loan to anybody that 
wants to borrow—apparently you do—or if you find out if they could get the 
service in some other way before you obligated the Government money. 

“Mr. WicKarpb. It is my understanding, Senator, that we are to make loans 
available for the purpose of extending central-station service to unserved people 
in rural areas. There is one requirement, which is very plainly stated in the law, 
‘that the Administrator of the REA shall not make those loans unless he is 
satisfied that they will be paid back.’ We feel the people themselves ought to 
make a determination as to whether they want to use the REA service or that of 
the private utilities. When they come to us, I think it is pretty plain that I 
must make the loan if the loan appears to be a feasibile loan, and if there is need 
for it.” (Hearings before Subcommittee, House Appropriations Committee on 
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Urgent Deficiency Appropriation bill for 1946, 79th Cong., Ist sess. (1946) pp 
47-8.) 
UNIFORM ADMINISTRATIVE PRACTICE 


Acting pursuant to the clear language of the statute and the import of its 
legislative history, REA administrative officials have, from the earliest days of 
the Rural Electrification pregram in 1936, acted upon the assumption that loans 
to bring electric service to all unserved persons in rural areas were clearly au 
thorized, without regard to the “availability” of service from other sources. 

Hundreds of REA loans, involving millions of dollars, have been made to fi 
nance service to persons in rural areas not actually served but located within 
“areas” claimed as their own by non-REA financed electric suppliers. An ex 
amination of all electrification loan dockets made by REA since its inception 
would reveal that the location of proposed act beneficiaries within “areas” of 
other power suppliers was never employed as a criterion for determining eligi 
bility for REA financing. This is further substantiated by the numerous pro 
ceedings before State public utility commissions and State courts in which power 
companies, Claiming willingness or ability to serve areas in which REA-financed 
borrowers were proceeding to extend service, sought under State law to block 
such REA projects. 


PAST LEGAL INTERPRETATIONS AND OPINIONS 


The position taken in the decision, as to the nature of the restrictions imposed 
on REA’s lending authority by the “persons * * * not receiving central station 
service” provision, is in conflict with the position unanimously adopted by the 
Solicitors and General Counsel of the Department of Agriculture, by the only court 
which has considered this question, and by the Department of Justice in litiga- 
tion involving the scope of REA’s lending authority. 

Every REA loan has been examined by the Office of the Solicitor (now Office 
of the General Counsel) of the Department of Agriculture for compliance with 
the Rural Electrification Act. The test of legality employed by that Office in 
such review has always been whether the purpose of the loan is to serve unserved 
persons in rural areas, without regard:to availability of service in the “area” in 
which such persons are located. 

In a iormal opinion addressed to the REA Administrator (Op. Sol 5564), 
the Solicitor expressly pointed out that “the authorization in section 4 of the 
Rural Electr fication Act is not phrased in terms of areas, but relates to ‘persons 
in rural areas who are not receiving central station service’’’; and after quoting 
the colloquy between Senators Norris and King, set forth above, the Solicitor 
Stated that “REA may finance service to unserved individuals in a rural area, 
even though the area in general is served by another supplier” (June 5, 1953, 
p. 14). 

The opinion of the Solicitor cited in your decision is consistent with this 
eonclusion. While that opinion contains general language concernng a legisla- 
tive intent to exclude competitive loans, it is clear from the entire opinion that 
the only form of competition contemplatd was that involving service to persons 
already being served. This is made unmistakably clear by the following lan- 
guage from that opinion, quoted in the decision at page 4: “Where the effect of the 
proposed loan, regardless of its essential purpose, would be to substitute com- 
petitive REA-financed service to persons already served, the loan may not be 
made.” 

The contrary position which the decision takes was, moreover, rejected by the 
U.S. District Court for the District of Columbia in Kansas City Power & Light 
Co., et al. v. McKay et al. (115 F. Supp. 402). The District Court’s decision fol- 
lowed a lengthy trial, exhaustive argument, and the submission of extensive 
briefs. To our knowledge, there are no other judicial determinations on this 
question. 

The brief submitted by the Department of Justice in the same case argued 
in the strongest terms against the view that the Rural Electrification Act forbids 
loans for service to unserved persons when central station service is “available 
in the area.” (Defendant’s Brief on Separate Trial Relating to Issue of Legality 
of Contracts, pp. 47-8). Similarly, the Department of Justice, in suit instituted 
on this very loan by the Iowa-Illinois Gas & Electric Co. in the Federal District 
Court, was not content to contest the plaintiff’s claim merely on the ground that 
plaintiff has no litigable interest and no standing to sue. The Department also 
defended the suit on the ground that the Government loan was valid and author 
ized-under the Rural Electrification Act. 
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PROGRAM EFFECTS OF IMPOSITION OF “AVAILABILITY” RESTRICTION 


It is submitted, therefore, that the “availability” restriction which would be 
imposed by the decision is in direct conflict with statutory language, legislative 
history, congressional understanding, administrative practice and legal interpre- 
tations of a Federal court and of the Departments of Agriculture and Justice. 
We believe, however, that it would be useful and enlightening to contemplate what 
effects the imposition of this restriction would have had, and would have, upon 
the Rural Electrification program. 

The wide range of problems, practical and conceptual, which would have been 
raised in the application to all proposed REA loans of such vague, nebulous tests 
as “availability” and “area” would have completely bogged down the program and 
made it unworkable from the beginning. Questions as to the extent to which 
proposed terms and conditions of service would affect “availability,” whether the 
other power suppliers would be permitted to be the judge of ‘availability,’ what 
criteria determine the “area” being served, and similar questions, would have 
immersed the program in a myriad of side questions, none of which would permit 
of practical or expeditious solution. 

Furthermore, if the test of “availability” were whether a particular unserved 
person is located in an area legally authorized to be served by a power company, 
there is little doubt that thousands of people in rural areas now receiving electric 
service as a result of REA loans would have been excluded from the benefits of 
the rural electrification program. 

The fact is that in some States almost the entire State areas were certificated 
to power companies even though countless farms in those areas remained with- 
out service. Thus, an availability test, if implemented by reference to outstand- 
ing certificates of convenience and necessity, would have drastically reduced the 
scope of the Rural Electrification Administration program, perhaps by more 
than half. Indeed, in the loosest sense of ‘‘availability,”’ electric service was 
“available” to all of the farms unserved at the initiation of the REA program. 

If the “availability” test were to be introduced into the program at this time, 
the results might well be the beginning of serious deterioration of the Govern- 
ment’s loan security interests, as well as the imposition of rate increases on 
thousands of consumers on REA-financed lines. REA borrowers, as part of 
their area coverage program which has been inspired by Congress, have sought 
to extend service to both the better, as well as the more marginal loads, so that 
by mixing the “cream” with the “skimmed milk” they would be able to establish 
financial feasibility and soundness. 

If at this time the test of “availability” were applied, the practical result would 
be to deprive borrowers of all new lucrative loads, thereby imposing undue 
rate burdens upon the other consumers of the borrowers, impairing the Govern- 
ment’s security intersts, and preventing completion of the area coverage job. 

STATUS OF LEHIGH AS “UNSERVED PERSON” 

A second ground for your determination in this case appears to be the view 
of your Office that there is “little basis for considering the new plant a person 
not receiving central station service.” It is not clear to us what you regard as 
being included in the “basis” for our conclusion that the new plant was to be 
considered as a person not receiving central station service. In the paragraph 
on page 8, in which you state your conclusion, you refer to only three supporting 
facts: (1) that the new plant is located approximately 160 feet from the old 
plant of the same company on the same tract of land, (2) that the old plant was 
receiving central station service (3) from a power supplier who offered to 
furnish adequate service to the new plant. 

We take the view that the statement in the decision that the old plant was 
receiving central station service is of questionable validity. REA for many 
years had received complaints from consumers served by Railway Co. with re 
spect to their service, and similar complaints had been filed with the Iowa State 
Commerce Commission. Many Railway Co. consumers had accordingly re- 
quested service from Iowa rural electric cooperatives. Moreover, there is con- 
siderable doubt that the 25-cycle electric service that was being furnished by 
Railway Co. constitutes adequate central station service in this country at the 
present time; 60-cycle service is standard, and electric appliances and equip 
ment are designed and manufactured for 60-cycle operation. There is a respect- 
able body of technical and engineering opinion that 25-cycle service is outmoded 
and obsolete, and therefore is not adequate to central] station service. Un- 
doubtedly the decision of Iowa-Illinois, successor to Railway Co., to discontinue 
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25-cycle service to Lehigh, effective September 30, 1957, and to scrap its 25-cycle 
electric equipment, was based upon this body of opinion. 

Similarly, the point in the decision that the “power supplier” offered to furnish 
adequate service to the new plant is subject to the question whether such offer 
could have been carried into effect. Facts submitted not only to REA but to the 
District Court of the United States for the District of Columbia, and the Polk 
County, Iowa, District Court, cast significant doubts on the ability of Railway 
Co. to fulfill the terms of its “offer.” For example, affidavits filed with the 
United States district court establish the inability of Railway Co. to furnish 
adequate service without major reconstruction of its facilities. Findings of fact 
entered by the Iowa District Court on April 15, 1957, state that Iowa-Illinois 
did not have the franchise required to undertake such reconstruction. Even as 
late as September 17, 1956, the company admitted that it still had not obtained 
the necessary franchise from the Iowa State Commerce Commission. 

But even assuming the accuracy of the supporting ‘‘facts’” in the decision, 
they can hardly be deemed determinative of the issue when viewed in the light 
of all the additional relevant facts of this case. The more significant of these 
additional facts, already described above under the heading “Factual back- 
ground,” may be summarized as follows: (1) The electric facilities serving 
Lehigh’s old plant could not without major rehabilitation and construction be 
utilized to serve the new plant; (2) the power requirements of the new plant 
greatly exceed and overshadow the electrical requirements of the existing old 
plant; (8) Lehigh’s capital investment in the new premises greatly exceeds 
and overshadows its capital investment in the old plant; (4) the capital invest- 
ment required for providing electric service to the new plant, regardless of the 
supplier, is very substantial (in this case in the order of $100,000) and greatly 
exceeds and overshadows the capital investment in electric facilities serving 
the old plant; (5) the location and scope of the new plant were determined by 
Lehigh in the light of a desired new electric supplier; (6) the operation of the 
new plant was completely independent of the operation of the old plant; and 
(7) Greene County had been serving, since’1952, a Lehigh-owned residence lo- 
cated on the same tract as, and approximately 400 feet from, the old plant. 

On the basis of these and other relevant facts and circumstances, the REA 
Administrator found, and we think properly so, that Lehigh, at its new plant, 
was a person not receiving central station service. 

That Lehigh could legally be deemed a “person not receiving central station 
service” within the meaning of the act, even though service was being rendered 
to its old plant, seems clear to this Department. It is apparent that the mere 
fact that a person is receiving service at one premise does not preclude him 
from being considered an “unserved person” at other premises. For example, 
a person owning an electrified business in a town can hardly by virtue of that 
fact alone be said to be a person served at his unelectrified farm. Identity of 
ownership thus cannot be the significant test. It is similarly evident that a 
question of this kind cannot properly be resolved without a comprehensive, ad- 
ministrative evaluation of all relevant circumstances, among which identity of 
ownership and proximity of location may be of some significance, but clearly 
not determinative in themselves. As indicated above, the Administrator’s con- 
clusion in this case rested upon such an evaluation. 


WEIGHT TO BE GIVEN TO ADMINISTRATIVE DETERMINATIONS 


In various decisions of your Office, recognition has been given to the principle 
that primary responsibility under the Rural Electrification Act for determin- 
ing whether a proposed loan meets statutory tests is lodged in the REA Admin- 
istrator. Thus, in a decision dated March 12, 1943, to Congressman Tarver, 
the Comptroller General stated: 

“Of course, the question as to whether the basic purpose of a proposed loan 
in a particular case is to provide electric service to unserved persons in rural 
areas is a matter for determination administratively, rather than by this 
Office, after a thorough consideration of the pertinent facts and circumstances 
in the case.” 

In the decision of July 21 it is conceded (p. 3) that whether the basic 
purpose of a proposed loan meets the statutory tests “is a matter primarily 
for determination administratively.” Aside from the question whether the 
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Administrator’s determination is final and conclusive, such determination at 
least merits considerable respect and weight, comparable at the minimum to 
the weight given by courts to findings of administrative bodies. In such cases 
the principle of law generally applied is that where there is a substantial basis 
for an administrative finding, an appellate court upholds this finding and does 
not consider the administrative question de novo. The reasons behind this 
principle are summarized in Perkins vy. Endicott Johnson Corporation (128 F. 
2d 208, 220 (C.A. 2), aff'd, 317 U.S. 501) : 

‘Because administrative officers, if not always themselves experts, are spe- 
cidlists, advised by experts, in a particular field of facts, inferences drawn by 
those officials from the data before them are to be given unusual weight by the 
courts. The Supreme Court has long ascribed to their findings ‘the strength 
due to the judgments of a tribunal appointed by law and informed by expe- 
rience’. * * * It is precisely in drawing such inferences that administrative spe- 
cialized skill is of unique value * * *.” 

This principle is peculiarly and most plainly applicable in cases whe.e the 
subject of the administrative consideration and determination involves complex 
and technical elements. The case in question is such a case. AS courts in 
similar situations frequently state, the administrative staff has resources both 
technical and the product of long experieuce which are far superior to s.milar 
resources at the disposal of the court. This, it is respectfully submitted, is 
particularly true in this situation involving the REA Administrator, supported 
by his technical staff and the organization's background of experience, as com- 
pared with the General Accounting Office. Congress has frequently expressed 
its similar view that the thoroughly considered views of experts in the executive 
branch of the Government should not lightly be set aside. 

We suggest that these basic considerations have not been taken into ac- 
count in your action in sweeping aside the findings and conclusions of the REA 
Administrator in this case. 

In summary, the decision, in effect, would seem to us to result in an amend- 
ment to the Rural Electrification Act which Congress explicitly refused to 
adopt in 1986 and which has not been formally considered by Congress in the 
intervening 22 years. During that time, moreover, Congress has been made 
aware on many occasions of, and has acquiesced in, the uniform and cousist nt 
administrative interpretation and practice by REA with respect to its lending 
authority, as well as the legal interpretations of the Rural Wiectriie tion Act 
made by the Solicitor and General Counsel of the Department of Agriculture. 
These legal opinions, as well as those of the Federal court (which has con- 
sidered the question) and the Department of Justice, have unifo.mly and 
without exception sustained the administrative practice. 

Your Office and other authorities have recognized the wide discretion vested 
in the Administrator of REA to determine whether particular loans are for 
statutory purposes. The highly technical questions involved in dete: mining 
the purpose of an REA loan properly depend for their solution on expert 
technical knowledge which is available to the REA Administrator. The attempt 
to review de novo the facts and circumstances considered by the Administrator 
in approving the use of REA loan funds in this case, has resulted in a factual 
conclusion that is contrary to the clear weight of the evidence. 

Had the limitation on REA’s lending power proposed in your letter been 
adopted rather than rejected by the Congress in 1936, the Rural Electrification 
program of the past 22 years would have been impossible. If the limitations 
of the decision are now to be placed in effect, the financial soundness of numer- 
ous REA borrowers would be endangered, the Government’s security would be 
impaired, and millions of consumers would suffer undue rate increases. More- 
over, hundreds of REA loans involving many millions of dollars would have to 
be surveyed and steps initiated to attempt the recovery of millions of dollars 
advanced to borrowei's, which under the terms of contracts entered into in good 
faith with the Government are not yet due. 

In these circumstances and for these reasons, reconsideration and reversal 
of the position taken in the decision of July 21, 1958, are urgently and respect- 
fully requested. 

Sincerely yours, 
TruUE D. Morse, Acting Secretary. 
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COMPTROLLER GENERAL OF THE UNITED STATES, 
Washingon, October 15, 1958. 
The Honorable the SECRETARY OF AGRICULTURE. 

DEAR Mr. SEcRETARY: The Acting Secretary of Agriculture, by letter dated Au- 
gust 7, 1958, has requested that we reconsider our letter of July 21, 1958, B-134138, 
to you, concerning a portion ($120,000) of a loan of $11,173,000 made by the 
Rural Electrification Administration (REA) to Central Iowa Power Cooperative 
(CIPCO) which portion has been used by CIPCO to furnish power to a member 
cooperative for resale by the member in part to Lehigh Sewer Pipe and Tile 
Co. (Lehigh). Also, the National Rural Electric Cooperative Association and 
the cooperatives involved (CIPCO and Greene County Rural Electrification 
Cooperative (Greene County) have submitted additional information and argu- 
ments concerning our above-mentioned letter and such information and argu- 
ments will also be considered in connection with our review. 

In our letter of July 21 we said, in effect, that it was clear from the legislative 
history of the central station service limitation contained in sections 2 and 4 
of the Rural Electrification Act of 1936, as amended, 7 United States Code 
902, 904, together with opinion No. 4506, dated November 24, 1942, rendered 
by a former solicitor of your Department, that the purpose of the limitation 
was to exclude loans for the purpose of paralleling existing systems or creating 
competition with existing facilities by prohibiting the use of loan funds for 
construction of transmission lines and substations to furnish power to an area 
already served by private power companies when such companies are willing 
to provide adequate central station service to persons within the area who are 
not tied to the powerlines. We further stated therein that aside from legislative 
history of the central station service limitation we are of the view that where 
a new building or plant of an industrial company is located approximately 160 
feet from an old building or plant of the same company on the same tract of 
ground and the old plant is receiving central station service from a power sup- 
plier who has offered to furnish adequate central station service to the new 
plant, there appears little basis for considering the new plant a person not re- 
ceiving central station service so as to authorize the making of a loan, or the 
use of loan funds, under section 4 of the Rural Electrification Act for the pur- 
pose of constructing facilities to furnish electric service to the new plant. 
Specifically we then concluded that there was ample justification for holding 
in the instant case that the portion of the loan made for the construction of 
the Lehigh tap was not authorized and that steps should be taken by your 
Department to reduce the $11,173,000 loan by the amount ($120,000) advanced 
to construct the Lehigh tap and to recover immediately from CIPCO that amount. 
We informed you that in the event such action was not to be undertaken, and you 
so advised us, we would be required to report the matter to the Congress. 

In effect we are asked to reconsider not only our views as to the particular 
ease involved in our letter of July 21 but also the statement therein in con- 
nection with the case to the effect that the purpose of the central station service 
limitation was to exclude loans for the paralleling of existing systems or creating 
competition with existing facilities by prohibiting the use of loan funds for 
construction of transmission lines and substations to furnish power to an are 
already served by private power companies when such companies are willing 
to provide adequate central station service to persons within the area who are 
not tied to the powerlines. We will discuss this matter first. 

The request for reconsideration of our statement as to the import of the 
legislative history of the central station service limitation is hased on several 
grounds, mainly, that the clear import of the legislative history of the limitation 
is contrary to the view expressed by us, that we omitted certain portions of the 
legislative history which convey a different impression of the matter, that our 
view is clearly inconsistent with the Congressional understanding of the scope 
of REA’s lending powers as disclosed by congressional knowledge of, and 
acquiescence in, REA’s administrative interpretations over the entire history of 
the rural electrification program, that our interpretation of the provision would 
add a new limitation on REA’s lending authority, and that the decision would 
override what in previous Comptroller General’s decisions and at other points 
in our letter of July 21 is conceded to be the primary responsibility of the 
Administrator of REA. 

Generally, the National Rural Electric Cooperative Association takes the same 
position as your Department and further contends that the language in sections 
2 and 4 of the Rural Electrification Act of 1936 providing for loans for furnishing 
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electric energy “to persons in rural areas who are not receiving central station 
service,” is clear and unambiguous and hence, the legislative history cannot 
be utilized to change the clear and unambiguous language of the statute. The 
association further contends that we “did not even have the right in this 
instance to look beyond the language of the act itself.’ The association cites 
Sutherland on Statutory Construction and a number of decisions of the U.S. 
Supreme Court to support these contentions. 

Despite any view that the language in question is clear and unambiguous 
this does not, in our opinion, preclude reference to the legislative history by 
us if only to determine that such is the case. Concerning Sutherland, Statutory 
onstruction, note section 4502 thereof: 

“The most common rule of statutory interpretation is the rule that a statute 
elear and unambiguous on its face need not and cannot be interperted by a 
eourt and only those statutes which are ambiguous and of doubtful meaning 
are subject to the process of statutory interpretation. This rule hides, although 
it uses many words to disguise it, the basic fallacy that words have meaning 
in and of themselves. * * * A word is but a symbol which may stand for one 
or an innumerable number of objects. It is only as custom and usage and agree- 
ment attach a particular meaning to a particular word that it has any signifi- 
eance in relation to either a tangible or an intangible object. Thus the words 
used in a statute are always of uncertain meaning.” [Emphasis added.] 

Further, the following statement appears in section 4706 of Sutherland, Statu- 
tory Construction: 

“The literal interpretation of the words of an act should not prevail if it cre- 
ates a result contrary to the apparent intention of the legislature and if the 
words are sufficiently flexible to admit of a construction which will effectuate 
the legislative intention. The intention prevails over the letter, and the letter 
must if possible be read so as to conform to the spirit of the act. * * *” [Em- 
phasis added. ] 

Moreover, as to decisions of the United States Supreme Court, in the case of 
Boston Sand & Gravel Company v. United States, 278 U.S. 41, 48, the Court 
said: 

“* * * Tt is said that when the meaning of language is plain we are not to 
resort to evidence in order to raise doubts. That is rather an axiom of expe- 
rience than a rule of law, and does not preclude consideration of persuasive 
evidence if it exists. * * *” 

In Harrison v. Northern Trust Company, 317 U.S. 476, 479, the Court said: 

“But words are inexact tools at best, and for that reason there is wisely no 
rule of law forbidding resort to explanatory legislative history no matter how 
‘clear the words may appear on “superficial examination.”’ United States v. 
American Trucking Associations, 310 U.S. 534, 543-44. See also United States v. 
Dickerson, 310 U.S. 554, 562. * * *” 

United States v. Dickerson, 310 U. S. 554, 561, contains the following language: 

“The respondent contends that the words of section 402 are plain and unam- 
biguous and that other aids to construction may not be utilized. It is sufficient 
answer to deny that such words when used in an appropriation bill are words 
of art or have a settled meaning. See United States v. Perry, 50 F. 743, 748 
(C.C.A. 8th). The very legislative materials which respondent would exclude 
refute his assumption. It would be anomalous to close our minds to persuasive 
evidence of intention on the ground that reasonable men could not differ as to 
the meaning of the words. Legislative materials may be without probative 
value, or contradictory, or ambiguous, it is true, and in such cases will not be 
permitted to control the customary meaning of words or overcome rules of syn- 
tax or construction found by experience to be workable: they can scarcely 
be deemed to be incompetent or irrelevant. See Boston Sand & Gravel Co. v. 
United States, supra, at 48. The meaning to be ascribed to an act of Congress 
ean only be derived from a considered weighing of every relevant aid to con- 
struction. * * *” 

(We realize that the last quoted statement was made in connection with the 
language used in an appropriation act. However, we feel that the language 
is appropriate in connection with the interpretation of any statute. ) 

Another decision to the same effect is Puerto Rico v. The Shell Co., 302 U.S. 
253, 258, wherein the Court said: 

“* * * Words generally have different shades of meaning, and are to be con- 
strued if reasonably possible to effectuate the intent of the lawmakers; and 
this meaning in particular instances is to be arrived at not only by a considera- 
tion of the words themselves, but by considering, as well, the context, the pur- 
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poses of the law, and the circumstances under which the words were employed. 
Atlantic Cleaners & Dyers v. United States, 286 U.S. 427, 483; Helvering v. Stock- 
holms Enskilda Bank, 293 U.S. 84, 86, 87-88. * * *” 

From the foregoing, it appears permissible to refer to the legislative history 
of a statute, or the provisions thereof, to determine the intent of the Congress in 
enacting the statute, even though the words of the statute are clear and unambigu- 
ous, although we realize there are other Supreme Court cases to the contrary. 

Before discussing the legislative history of the central station service limi- 
tation as contained in sections 2 and 4 of the Rural Electrification Act of 1936, 
we would like to say that there has apparently been a misunderstanding as to 
the scope of the statement in our letter concerning the purpose of this limitation 
as disclosed by the legislative history thereof. While we used the word “area” 
in our statement, we had in mind the factual situation involved in the case we 
were considering, that is, where the unserved person was located, in effect, on, 
i.e., along side of, existing powerlines and the owner of the lines was ready, 
willing, and able to furnish adequate central station service to the unserved 
person at a reasonable price. You will note that in the statement in question 
we used the phrase “who are not tied to the powerlines.” We contemplated only 
situations where the unserved persons were located on a powerline, that is, where 
the powerline ran to, or alongside of, the property to be served and where the 
owner of the powerline was ready, willing, and able to furnish adequate central 
station service at a reasonable price to the unserved person. We did not intend 
to imply that a loan could not be made for the purpose of furnishing electric 
energy to unserved persons located in areas “generally” served by a power sup- 
plier, such unserved persons not being on, i.e., located alongside of or adjacent 
to, the powerlines. In other words, we did not intend to imply that a loan could 
not be made to serve unserved persons who might be served by existing central 
stations if such stations extended their lines, such stations having lines in the 
“general area” of the unserved persons. 

Your Department contends that certain portions of the debate in the Senate, 
which we omitted from our letter of July 21, change the sense of the debate and 
indicate authorization to serve unserved persons in areas purportedly served by 
another supplier. One of the omitted portions reads as follows (80 Congressional 
Record 2751, part 3): 

“Mr. McNary. I agree with that, but supposing that some central station by 
the construction of distribution lines and transmission lines could supply the 
energy needed in a given area, could the money be used for that purpose? 

“Mr. Norris. If I understand the Senator’s question correctly, it is supposing 
some locality be now supplied from a central station, might it be possible for that 
central station to extend its lines further and would the governmental agency be 
prohibited from entering that territory? If that is the question, I think not.” 
[Emphasis added. } 

We do not feel that the above quoted colloquy requires a different conclusion 
than as indicated above; that under sections 2 and 4 of the Rural Electrification 
Act loans may not be made for the purpose of furnishing electric energy to per- 
sons located on, i.e., adjacent to, powerlines (powerlines running along side of or 
to their property), the owner of the powerlines furnishing adequate central sta- 
tion service to other persons located on the lines at a reasonable price and being 
ready, willing and able to furnish the same to these unserved persons. As we 
understand it Senator McNary was asking whether or not a loan might be made 
to furnish electric energy to a person not receiving central station service when 
an existing central station by the construction of distribution and transmission 
lines could supply the energy needed in a given area to furnish such persons cen- 
tral station service. As we understand Senator Norris’ reply, he said, in effect, 
that if the question is whether in the case where an existing central station is 
supplying some locality and that by extending its lines further it would be pos- 
sible to serve more of the general area or locality would the Rural Electrification 
Administration be prohibited from making a loan to furnish electricity to un- 
served persons to which it might be possible for the central station to extend its 
lines to serve, he thought not. Our letter of July 21, as indicated above, was not 
intended to imply that a loan could not be made to furnish power to unserved 
persons in an area where existing central stations could by extending their lines 
furnish central station service to such persons. However, we do not believe that 
Senator Norris’ reply to Senator MeNary’s question was intended to indicate that 
a loan might be made to furnish an unserved person where the existing central 
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station was willing and able to furnish such service to the unserved person and 
could do so without extending its lines and would do so at a reasonable price. 

The other omitted colloquy is as follows (80 Congressional Record 2752, part 
3): 

“Mr. Kina. If an organization were formed beyond the 10-mile limit to which 
I have just referred and within which limit the farmers are supplied with elec- 
tric energy, that organization would not be permitted to come back into the 
10-mile area to furnish light to farmers already receiving it? 

“Mr. Norris. Not to those already receiving it, but it might come into the 10- 
mile area and supply farmers who are not receiving it. That is a distinction 
which I think ought to be drawn.” [Emphasis added. | 

We did not intend to imply that a loan could not be made for the purpose of 
furnishing electricity to unserved persons in areas that might be considered the 
potential territory of an existing central station even though the existing central 
station might be willing to extend its lines into the potential territory. The tenor 
of the colloquy that took place immediately preceding the last quoted colloquy 
makes it apparent that this is what Senator King and Senator Norris had refer- 
ence to in the above colloquy. This colloquy is as follows: 


“Mr. Kine. * * * Suppose that this plant has a potential capacity for furnish- 
ing more power than is consumed—and it does, and indeed may now, with the 
machinery which it has, furnish more power than is consumed in the District of 
Columbia—and it has a line running into Virginia and a line running into 
Maryland, as I understand it has, and is perfectly willing to increase its capacity 
and to lengthen those lines and to convey electrical energy to farmers in Virginia 
and farmers in Maryland within a reasonable area. Under the bill which the 
Senator is now proposing could the farmers, say, in Virginia or the farmers in 
Maryland, organize corporations and invade the field which this private organi- 
zation, in part, has covered and is willing to go further and supply all reason- 
able demands, and thus restrict its operations and build up another activity 
paralleling the work of the organization now existing? 

“Mr. Norris. The Senator has incorporated in his question some assumptions 
that will have to be taken into consideration before a direct answer may be 
given. I will take now the locality he has mentioned and assume that in Wash- 
ington there is a company that is able to supply addditional farmers who have 
not been supplied as yet, although for 20, 40, or 50 years in a great many places 
the power companies have not done so. If they have supplied a certain locality, 
this bill would not authorize the governmental agency going into that locality; 
but it would not necessarily follow that the agency could not go into the poten- 
tial territory surrounding Washington and organize farmers under the laws of 
Virginia or the laws of Maryland, for instance, who, in turn, could, if they 
wanted to—it would depend on them entirely—buy their electricity from the cen- 
tral station here. The fact is that if we provided in this bill that the rural elec- 
trification could not go into any territory that could be potentially held to be 
within the transmission distance of an existing central power station, it would 
mean that we probably would continue the conditions which have existed in the 
past. In many instances, if not in most instances, the central power stations 
have picked out the cream in a certain locality and have built lines and supplied 
it with electricity. Before the Rural Electrification Administration would loan 
money to such an organization in Virginia or Maryland, they would have to know 
just exactly what the possibilities were. They would have to make a survey of 
the territory and know what would have to be paid for the electricity if it were 
bought here. They would not make a loan unless all those things put together 
should convince them that at a decent reasonable rate the organization which 
was seeking to get electricity was self-liquidating and would pay out. 

“Mr. Kina. Mr. President, will the Senator permit another inquiry? 

“Mr. Norris. Certainly. 

“Mr. Kine. Assume that an area which is now covered by the powerplant in 
Washington extends into Virginia, say, 10 miles beyond the District line—and 
I am using this as an illustration without knowing anything about the facts— 
and adequate lighting facilities are furnished to all farmers within that area 
who desire such facilities, and suppose a corporation is organized under the 
law in Maryland to furnish light to farmers a little beyond the area where the 
lighting is now furnished ; would that corporation, when organized, be permitted 
to come within the 10-mile area to which I have referred and enter into com- 
petition with the company now furnishing light there? 
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“Mr. Norris. The Senator says ‘come in competition.’ They would not come 
in competition with farms already supplied. They might come in competition 
with the central power station. 

“Mr. Kine. That is not my question. 

“Mr. Norris. There is no intention of- going into a farming community which 
is already supplied with electric current and forming farm organizations there 
and having them built up to go into competition, as the Senator suggests, with 
farmers who are already getting their electric current from a central station.” 
[Emphasis added.] [80 Congressional Record 2752, p. 3.] 

In connection with this last quoted reply of Senator Norris, we do not fee! 
the Senator intended to imply that loans could be made for the purpose of going 
into the farming community he refers to, to furnish electricity to farms located 
on, i.e., adjacent to, powerlines therein but not tied to such lines, at least where 
the owner of the lines is ready, willing, and able to furnish adequate central- 
station service to these unserved farmers at a reasonable price. Also it is 
apparent from the complete colloquy that Senators Norris and King had in mind 
lengthening or extending lines to reach unserved persons that could be potentially 
held to be within transmission distance of existing central power stations and 
not unserved persons located on existing powerlines, that is, where the power 
supplier could furnish the power without, in effect, extending its lines. Again, 
we reiterate that we do not believe that Senator Norris had in mind an unserved 
person who fell in the last-mentioned category. 

It is contended by the Acting Secretary that the action of the Senate prior 
to final passage of S. 3483 in rejecting a proposed substitute for S. 3483 intro 
duced by Senator King which, among other things, would have added to the 
description “persons in rural areas who are not receiving central-station serv 
ice” the provision “and for whom such service may not be furnished or made 
available by competing private enterprise” was perhaps the most significant item 
of legislative history overlooked in our letter of July 21. We note that the 
proposed substitute contained other changes and was rejected without debate 
There is nothing in the legislative history to indicate that the substitute was 
rejected merely because it modified the unserved-person limitation. We note 
that section 3 of Senator King’s proposed substitute authorized the appropriation 
of $10 million per year for 10 years for the purpose of making loans and section 
6 thereof authorized the apprapriation of $300,000 per vear for 10 years for 
the purpose of administering the aet and for making studies, investigations, 
publications, and reports. Section 3(a) of S. 34883, as passed by the Senate, 
authorized and directed the Reconstruction Finance Corporation to make loans 
to the Administrator of REA not exceeding $50 million in each of the fiscal 
years ending, respectively, June 80, 1987, and June 30, 1938, for loan purposes, 
and section 3(b) thereof authorized the appropriation of $40 million per year 
for 8 years for the purposes of the act as thereinafter provided. Thus, it 
appears that Senator King’s substitute may have been rejected for reasons other 
than the modification of the unserved-person or central-station service limitation. 

In connection with the legislative history of the Rural Electrification Act, 
the history discloses that the bill passed by the Senate was the one on which 
the House held hearings. As you are aware, both sections 2 and 4 of the bill 
as enacted by the Senate contained the central-station service limitations now 
in the existing law and, hence, these were the limitations before the House 
committee during the hearings. We-,believe that the House hearings fully sup- 
port the view that the Rural Electrification Act did not contemplate the making 
of loans to furnish electricity to unserved persons with property located on, 
i.e., alongside existing powerlines. Note in this connection the following dis- 
cussion between Mr. Cooke, Administrator, Rural Electrification Administration 
(as set up by Executive order of the President and apnarently the first Admin- 
istrator after the Rural Electrification Act became effective), and Mr. Mapes 
of the committee (pp. 72 and 73 of the House hearings on S. 3483): 

“Mr. Mapes. It is not quite clear to me to just what extent you enter this 
field of furnishing or assisting in furnishing electricity to these rural commu 
nities. 

“Mr. Cooker. You mean stirring them up’ 

“Mr. Mapes. No. You do not propose to furnish electricity or to lend money 
for anyone to get electricity where it is now available, as I understand? 

“Mr. Cooke. Absolutely. 

“Mr. Mapes. What is the dividing line as to where it is available and where 
it is not available? 
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“Mr. Cooke. That is not a very fine line. If the farmer has not got it now, 
and it is not available to him—that is, the line does not go within a reasonable 
distance of him—we consider it not available. 

“The electrical industry has taken the position, I think not uniformy [sic], 
but it is generally held that if a company has not advised us where they pro- 
pose to build a line and when, that that is open territory and no exception 
can be taken to our going in and building «a line. 

“Just within the last week we have had a letter—just to show you how this 
thing works out—we had a letter from the president of a prominent company 
in one of the Southern States claiming that we were violating our rule. 

“We wrote him a letter saying that that rule was inviolable, and that we 
would immediately go after it and find what gave rise to this rumor. This 
morning I got word that there was a complete misunderstanding about it. 

“That is absolute, Mr. Mapes. In no place has a single customer been put 
on where he had the opportunity to get energy from the private company be- 
fore we began our operations. 

“Mr. Mapes. Suppose a private company had to make an extension, we 
will say, of half a mile of a line. What would you say then? 

“Mr. CooKE. If they did it, not after the thing was first suggested, but after 
the thing had begun to take form with us—you see, the companies have the op- 
portunity of filing with us anything that they propose to do. Some of them 
have done it. .Some of them have done it in a very general way, saying, ‘This is 
our territory and we intend to reach it in due time.’ There is one company 
that had a very definite program of reaching practically everybody in a certain 
district in 5 vears. The president came in and said, "We realize that we are 
under pressure and we would like to agree to do that within a year’, and we 
have done what we could to quiet the public agitation there, and I think they 
will go ahead and carry out their plan. 

“Mr. Mapes. The language of the bill is, in effect, that you are to assist 
in the furnishing of electricity in rural areas where they are not receiving 
central station service. What is your definition of central station service? 

“Mr. Cooke. That is to provide a difference between the normal service from 
a powerline and individual Delco plants. You see you will find plenty of places 
where there are Delco plants along the road about as thick as the central-serv- 
ice-station customers are on other roads. 

“Mr. Mapes. And under your interpretation of that, is anyone in the rural 
community who is not receiving electricity-—— 

“Mr. CooKE. From a high line. 

“Mr. MAPES. From a high line? 

“Mr. CooKE. Yes. 

“Mr. Mapes. You are able to service him. 

“Mr. Cooke. Yes. 

“Mr. Mapes. And that includes villages up to a population of 1,500, as well 
as farms. 

“Mr. Cooke. Yes. It only refers to high-line service. 

“Mr. MApPEs. It does include anyone who is not receiving high-line service? 

“Mr. Cooke. That is right. And there is no opposition from the Delco peo- 
ple, because the Delco people want to see the rural development * * *.” [Em- 
phasis added. | 

Thus it appears that the temporary REA, which preceded the REA as set 
up by statute, did not make loans to furnish electricity to unserved persons lo- 
cated on, i. e., adjacent to, existing powerlines, at least where the owner of 
the lines was willing to furnish satisfactory service at a reasonable price, 
and the House committee was made aware of this fact. What Mr. Cooke said 
above in connection with persons receiving electricity from a hig line must 
be considered together with what he said in connection with furnishing elec- 
tricity to unserved persons where it is already available to such persons. 

Also note the following testimony by Mr. Cooke on pages 56 and 57 of the 
above mentioned House hearings : 

“Mr. HuppLestTon. I am correct, am I not, in saying that the fundamental 
purpose of this bill is to give electric service to those who now have not that 
benefit? 

“Mr. Cooke. Those who do not now have it. 

“Mr. HuppLESTON. Yes. 

“Mr. CooKE. Yes, sir; we hare made the practice, absolutely, Mr. Huddleston, 
of not building any competing lines. Our current only goes to farms and farm 
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homes that do not now have it and where, in a few instances, it has been 
necessary for us to parallel an existing line in order to reach that market, we 
have made the rule that no current is to be taken off of that line. In other 
words, at no point have we competed with existing lines; and I will be glad to 
know if any member of this committee has heard in any State of a single ex- 
ception to that. 

“Mr. HuppLeston. May I say that my questions are not addressed to the 
matter of competition or duplication of service, but to the fundamental pur- 
poses of the bill. You want to give electric current to farmers who now 
have not got it. 

“Mr. Cooke. That is right. 

“Mr. HuppLestTon. In many instances it will involve just a few miles of line 
to be hooked on to an existing utility line?” [Emphasis added. ] 

It appears that in view of what Mr. Cooke said (as quoted above) in regard 
to unserved persons located on powerlines that it was the practice of REA to 
parallel existing lines only when necessary to do so in order to reach groups of un- 
served persons located beyond existing powerlines and that in such a case it was 
their rule that no current was to be taken off the line constructed by REA funds 
where it paralleled existing lines. 

Also, we again call to your attention in connection with the intent and purpose 
of the Rural Electrification Act the following statement made in the House 
during floor debate on 8S. 3483: 

“Mr. RAYBURN. May I say to the gentleman that we are not, in this bill, in- 
tending to go out and compete with anybody. By this bill we hope to bring 
electrification to people who do not now have it. This bill was not written on 
the theory that we were going to punish somebody or parallel their lines or enter 
into competition with them. It was our thought that in the States where elec- 
tricity is now generated and distributed the laws of that State would control 
the rates. May I say further that the Rural Electrification Administration will 
have nothing whatever to do with the rates that may be fixed in these communi- 
ties, for the simple reason that matter will be controlled by State law.” [Em- 
phasis added.] [80 Congressional Record 5283, p. 5.] 

We feel that the proper interpretation of this statement in the light of the 
House hearings is that the sponsor of the bill in the House did not contemplate 
the paralleling of existing lines, at least for the purpose of furnishing electricity 
to unserved persons located on those lines, and that the “persons who do not 
now have it” referred to in the statement are those not located on powerlines, but 
those located beyond, or at least not within a reasonable distance (as determined 
by the Administrator of REA) of, powerlines. 

Joncerning the administrative practice of REA being contrary to the position 
taken in our letter of July 21, 1958, we again call your attention to the following 
statements made by a former Solicitor of your Department in Opinion No. 4506 
dated November 24, 1942 (appearing at p. 498 Rural Electrification Planning, 
Hearing Before a Subcommittee on Interstate and Foreign Commerce) : 

“A study of the debates in Congress and the committee hearings indicates that 
this provision was inserted because of a legislative intent to exclude loans for 
the purpose of parallelling existing systems and thus creating competition with 
established utilities. * * * 


* 

















* * * * * * 


“* * * Practically the entire debate on the limiting clause here under dis- 
cussion centered about the question of competition. It seems clear from the 
legislative history that the intent of the limitation was to prevent loans that 
would create federally financed competition with existing utility enterprises. It 
appears to be evident that the limitation was not intended to prevent loans, other- 
wise valid, merely because of the fact that persons already receiving service 
would be collaterally involved. 

“Where the effect of a proposed loan, regardless of its essential purpose, would 
be to substitute a competitive REA-financed service to persons already served, 
the loan may not be made. For example, it is my opinion that a competing line 
could not be financed even though it were only a small part of a system designed 
to reach unserved persons and even though the project could not properly be 
developed without such competing line. This question was involved in the case 
of Alabama Power Company v. John M. Carmody, Administrator (United States 
District Court for the District of Columbia. In Equity No. 65469, decided in 
October 1937). Justice Daniel W. O’Donoghue denied a motion for an injunc- 
tion restraining the REA Administrator from financing certain competing lines. 
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The defendant’s case was presented and argued on the ground that the plaintiff's 
lines were ‘spite lines’ constructed after the cooperative was organized for the 
purpose of hampering or defeating [sic] the REA project and hence not entitled 
to the protection of the limitation in the REA statute. The judge did not write 
an opinion but in oral statements at the conclusion of the argument on October 7. 
1937, he indicated that his denial of the motion was not based upon the ‘spite 
line’ theory but upon a much broader theory, namely, that the competing lines 
could be financed because they were necessary in order to serve large numbers of 
unserved persons in other areas of the project. This oral opinion from a very 
able judge is interesting but, in view of the pleadings and formal record in this 
ease, the decision cannot be regarded as authority for a power to finance com- 
peting lines except in spite-line situations. 
* * * * * * oS 


“In the above analysis I have endeavored to delimit and point the issue by 
reference to situations which fall clearly within the implied prohibition of the 
clause here under discussion: (1) The financing of facilities which compete di- 
rectly with existing business, regardless of the fact that such competing facili- 
ties might contribute materially to the construction of a system to serve unserved 
persons; and (2) the financing of acquisitions in respect of which there is 
wholly lacking the essential statutory purpose of serving unserved persons.” 

It is emphasized that the Solicitor stated that in his opinion a competing line 
could not be financed even though it were only a small part of a system designed 
to reach unserved persons and even though the project could not be properly de- 
veloped without such competing line. The view expressed in our letter of July 
21, was intended to be confined only to loans for furnishing electricity to unserved 
persons located on, i.e., adjacent to, powerlines. Further, note that the Solicitor 
also said that a situation which falls clearly within the central station service 
limitation is the financing of facilities which compete directly with existing 
business regardless of the fact that such competing facilities might contribute 
materially to the construction of a system to serve unserved persons. This 
opinion seems to substantiate the conclusion reached in our letter of July 21 
as Clarified herein. In fact this opinion appears to be more restrictive than 
the intended scope of the statement made in our letter to you in connection 
with the unserved person limitation. The quoted statements in the opinion 
appear to indicate that the Solicitor felt that the competition referred to was 
not only competition with persons already served but competition which might 
be created in connection with serving unserved persons. However, as stated 
before, we did not intend to imply in our letter that loans could not be made to 
serve unserved persons located beyond, i.e., not located on or adjacent to exist- 
ing power lines, even though such a loan might have the effect of creating com- 
petition with existing utilities. 

From the foregoing it does not appear that the administrative interpretation 
of the act as expressed in the cited opinion is diametrically opposed to the views 
expressed in our letter of July 21 concerning the central station service limitation 
as herein clarified. 

Concerning the position taken by us in the past on REA loans, as indicated 
in the Acting Secretary’s letter, we said in a letter dated March 12, 1943, 
B-32920, to the chairman, Subcommittee on Agricultural Appropriations, House 
of Representatives that: 

“Of course, the question as to whether the basic purpose of a proposed loan in 
a particular case is to provide electric service to unserved persons in rural 
areas is a matter for determination administratively, rather than by this office, 
after a thorough consideration of the pertinent facts and circumstances in the 
case.” 

We continued by saying: 

“And, while it is realized that the accomplishment of the essential statutory 
purpose of a loan of the type here involved which is presented to the Administra- 
tor for approval at this time would be delayed, in all probability, until after the 
cessation of the present emergency because of the shortage of critical materials 
required in connection with the erection of the facilities contemplated thereby, 
it would seem that, in view of the authority which the Congress has vested in the 
Administrator and in the absence of any statutory provision prohibiting the 
use of appropriated funds for the purpose of such a loan, the determination made 
by the Administrator with respect to the question as to the approval of the loan 
must be regarded as a matter of policy and, therefore, not subject to review by 
this Office.” 
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As can be seen from the foregoing, the question involved in the cited letter 
was the authority of the Administrator to approve a loan to furnish electricity 
to unserved persons in a case where this accomplishment (furnish electricity 
to the unserved persons) would be delayed until the cessation of World War II. 
We indicated, in effect, that since the statutory purpose was present and in the 
absence of any statutory provision prohibiting the use of appropriated funds for 
such a purpose, the determination of the Administrator to approve a loan where 
the accomplishment of the statutory purpose will be delayed is a matter of policy 
and therefore not subject to review. However, we do not feel that a determi 
nation by the Administrator as to whether a persons is or is not receiving central 
station service is a matter of policy and not subject to review, but is rather a 
question of fact. Moreover, in this same connection in a letter to another Con 
gressman dated February 38, 1943, we made the following statement : 

“* * * In this connection it may be stated that the question as to whether 
the basic purpose of a proposed loan in a particular case is to provide electric 
service to unserved persons in rural areas is a matter for determination ad- 
ministratively, rather than by this Office, after a thorough consideration of the 
pertinent facts and circumstances in the case, and subject to the limitation that 
the Administrator’s decision in this regard may not be abused.’ [Emphasis 
added. ] 

In any event, whether or not we have the authority to review loans made by 
the Administrator of REA with a view to taking exception thereto or disallowing 
same, we have both the authority and the duty under the Budget and Accounting 
Act of 1921, as amended, title 31, United States Code, to report to the Congress 
any transaction of an executive department which we feel contrary to the 
intent of statutes enacted by the Congress for whatever action the Congress 
deems appropriate. Further we do not consider anything we said in our letter 
of July 21 to be diametrically opposed to the views of this Office as set forth 
by previous Comptrollers General. 

The facts in the cited case of Kansas City Power and Light et al., v. McKay et 
al., 115 F. Supp. 402, do not appear to be the same as the facts involved in the 
matter before us. Furthermore, we note on appeal the United States Court 
of Appeals for the District of Columbia (96 U.S. App. D.C. 273), vacated the 
judgment of the district court, although without passing on the substantive 
issues involved, and held, in effect, that the plaintiffs had no standing to sue. 
In any event, as indicated above it does not appear the circumstances involved 
in the cited court case were the same as those present in the instant ease, nor 
the same as those we had in mind in connection with the central station service 
limitation. We would like to say here that the views expressed in the letter 
of July 21 were not intended to apply to REA loans made for the purpose of 
“heavying up” facilities previously constructed with REA loan funds. 

Concerning the prior Federal and State court proceedings in the instant case. 
neither the Federal nor the State courts passed on the validity of the instant 
loan. As we understand it. the Federal courts held that on the basis of Kansas 
City Power and Light v. McKay (96 U.S. App. D.C. 273), the plaintiff had no stand- 
ing to sue and did not go into the substantive issues involved. The case in the 
Iowa State court apparently involved the matter of franchises rather than the 
validity of the loan. Hence, our views would not appear contrary to any court 
decisions rendered in connection with the instant case. 

As to the weight to be given administrative determinations, we agree that 
the primary responsibility under the REA Act for determining whether a pro- 
posed loan meets statutory tests is lodged in the Administrator. We also agree 
that such determinations merit considerable respect and weight and it is our 
policy to give considerable weight and respect to administrative determinations. 
However, if a determination which may be legally supportable under the strict 
letter of a statute is considered by us to be contrary to the evident spirit and 
intent of the Congress in enacting that statute as disclosed by the legislative 
history thereof, we feel we have a duty under the Budget and Accounting Act 
of 1921, as amended, to report the matter to the Congress for whatever action 
the Congress deems appropriate. 

The Acting Secretary now advises that REA has kept the Congress fully in- 
formed of its activities over the years and indicates that the Congress has 
acquiesced in REA’s making loans for the purpose of serving any unserved 
persons; and that it has been REA’s uniform administrative practice over the 
past 22 years to make loans to bring electric service to all unserved persons 
in rural areas, and reiterates that this has been so without regard to the “avail- 
ability” of service from other sources. As indicated in our discussion above, 
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we have considerable doubt that the legislative history of the Rural Electrifica- 
tion Act, taken as a whole, contemplated the making of a loan to furnish electrie 
energy to an unserved person located on an existing powerline, i.e., where the 
property to be served is alongside of powerlines and the owner of the powerlines 
is ready, willing, and able to furnish adequate central-station service to such 
unserved person at a reasonable price. However, the long-continued practice 
as reported by the Acting Secretary, if carried on with congressional knowledge 
would tend to support the Department’s position or, at least, indicate congres- 
sional acquiescence in the practice followed by the Department. In view of the 
foregoing we will take such action as may be necessary to insure congressional 
knowledge of the interpretation of the act by REA and the practice followed 
by including a discussion of the matter in the report referred to in the last 
paragraph of this letter. 

Concerning that portion ($120,000) of the loan of $11,173,000 made by RBA 
to CIPCO (the specific case involved in our letter of July 21), the record before 
us disclosed that a plant of Lehigh located on a tract of ground outside the 
town of Lehigh, Iowa, was being furnished 25-cycle electric service by the Fort 
Dodge, Dos Moines, & Southern Railway Co. (Railway Co), the predecessor of 
the Iowa-Illinois Gas & Electrie Co. (Iowa-Illinois), at the time the loan to 
CIPCO was made. Prior to the making of the above referred to loan, it appears 
that Lehigh decided to build another building or plant on the same tract of 
ground, approximately 160 feet away from its existing plant, and to operate 
both plants or buildings, apparently as separate entities. Lehigh contemplated 
using machinery in the new plant which would require 60-cycle electric service. 
It appeared that by letter dated May 19, 1955 (confirming a discussion held on 
May 10, 1955), the Railway Co. offered to supply 60-cycle electric service to 
Lehigh. Further, it appeared from the record that the Railway Co. again, 
orally, on September 28, 1955, offered to furnish Lehigh 60-cycle service for 
its proposed new plant and confirmed such offer in writing by letter dated Oc- 
tober 4, 1955. Lehigh, however, apparently did not desire to accept such service 
from the Railway Co. on the ground that the rate quoted by the company would 
prevent Lehigh from producing its products at a competitive price. It appeared 
that Lebigh entered into negotiations with Greene County for 6%-cycle service 
and, subsequent to the date of the above referred to loan, entered into a contract 
with Greene County for such service. 

The Acting Secretary contends that our letter of July 21 leaves the impression 
that the facilities of the member cooperative were remote from the proposed new 
plant of Lehigh and that the only electric facilities in the vicinity were those of 
the Railway Co. He says the facts are not only that the Greene County facili- 
ties were in the immediate vicinity of the proposed new plant but also that 
Greene County was actually serving a structure on this tract of land. The 
Acting Secretary further says that our letter indicates that Greene County made 
a move to serve the new Lehigh plant only after the Railway Co. had considered 
serving it, but the fact is that Greene County had been approached and thereupon 
had undertaken negotiations with Lehigh during the same period the Railway 
Co. indicated its desire or ability to serve the proposed new plant. 

We made no statement to the effect that the only electric facilities in the 
vicinity were those of the Railway Co. and did not intend to leave that impres- 
sion. We did not consider the fact that Greene County was serving the residence 
(owned by Lehigh and on the same tract of ground as the proposed new plant) 
of the kiln foreman particularly significant in connection with the use of the 
portion of the loan in question or with the determination that Lehigh at its new 
plant was a person not receiving central-station service. While your Depart- 
ment’s prior reports to us indicated Greene County was furnishing electric 
energy to the kiln foreman’s residence, apparently the purpose of such reference 

yas to indieate that each structure on the same tract of land, depending on its 
use, might be considered a separate entity. We would like to point out here that 
the proposed new plant was to be used for the same general purposes as the old 
plant, apparently to manufacture sewer pipe and tile. Furthermore, it has been 
reported that the same clay-removal and clay-transportation facilities, carpenter 
and machine shops are used in connection with both the old and the new plants. 
Hence, it could not accurately be stated that the new plant is a « mpletely 
separate and independent entity. As to the date Lehigh entered into negotiation 
with Greene County, we had and have no specific knowledge thereof and the 
reports furnished us by your Department in connection with the matter do not 
contain such information nor does the Acting Secretary’s letter. It appeared 
from the record before us at the time, however, that the Railway Co. entered into 
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negotiations with Lehigh on May 10, 1955, and we assumed (since Lehigh indi- 
cated Greene County was the only supplier who could furnish it the quality and 
quantity of electricity it required at a price that would enable it to produce its 
products at a competitive price) that Greene County entered into negotiations 
sometime thereafter. In any event, it appeared from the record that the Rail- 
way Co. offered to furnish 60-cycle service to the proposed new plant approxi- 
mately 4 months prior to the date (September 9, 1955) the $11,173,000 loan to 
CIPCO was approved and, of course, prior to the date Lehigh entered into its 
power contract with Greene County, this latter date being subsequent to the date 
of approval of the CIPCO loan. 

As to whether the facilities which the REA loan was financing would supplant 
or perform the function theretofore being performed by, or reduce the value of, 
existing facilities of the Railway Co., we understand that the town of Lehigh, 
which apparently was a customer of the Railway Co. and its successor, Iowa- 
Illinois Gas & Electric Co., terminated its service from Iowa-Illinois and now 
buys its power from Greene County through the so-called Lehigh tap. We realize, 
of course, that the central-station-service limitation does not necessarily preclude 
REA loans, otherwise valid, because of the fact persons already receiving cen- 
tral-station service would be collaterally involved. 

The Acting Secretary also says that a misleading impression is also given by 
our reference in our prior letter to “a notification or adjustment” of the existing 
Railway Co. service as being all that was involved in supplying the new plant’s 
electric needs since substantial new construction was required to furnish the 
proposed new plant 60-cycle service. While it may be that substantial new 
electric facilities had to be constructed to furnish power to the proposed Lehigh 
plant, it appears the Railway Co. could also have used, at least to some extent, 
its existing facilities (the facilities used to furnish power to the old plant). 
Since this would appear to be the case, it appears that construction of the 
Lehigh tap had the effect of paralleling, in some degree, an existing power 
system which was furnishing power to Lehigh’s old plant located on the same 
tract of ground, approximately 160 feet away from the proposed new plant. 
Therefore, and since the Railway Co. was furnishing Lehigh 25-cycle service 
and Lehigh desired 60-cycle service for its proposed new plant and the Railway 
Co. apparently had poles and power lines running to the old plant, we considered 
the furnishing of 60-cycle service a modification or adjustment of the type of 
service Lehigh was presently receiving, that is, a change, a different type service, 
even though certain construction had to be undertaken to furnish the new type 
service. 

The Acting Secretary’s letter continues, in pertinent part: 

“The decision also omits significant facts concerning the background, nature, 
and status of the electric service being furnished by Railway Co. .This company 
initially undertook electric service to third parties merely as a minor incident 
of its electric-railway operations; upon converting its railway operations from 
electric to diesel in 1955, it sought to dispose of its incidental electric properties 
and leave the power-supply business. Accordingly, for some time it has made no 
effort to keep its electric facilities in modern condition, and the faulty and inade- 
quate character of its service had for some time been the subject of widespread 
complaint among its consumers. In 1956, Railway Co. even offered to sell all its 
electric facilities to CIPCO and Greene County. It is against this background, 
and against the background of the obsolete character of the Railway Co. service 
to the old Lehigh plant, that the negotiations between Greene County and Lehigh 
with respect to the new plant must be viewed. The 25-cycle service being ren- 
dered by Railway Co. to the old Lehigh plant was of a character which would 
have precluded Lehigh, as stated by its officers, from undertaking the construc- 
tion of a truly modern, economical, and efficient new pipe- and tile-manufactur- 
ing plant.” 

While your Department in its letter of May 5, 1958, advised us that had an 
administrative finding been made that Lehigh was not receiving adequate central 
station service from the Railway Co., it believed that such a determination 
would have been administratively justifiable and legally supportable, it does not 
appear that such a determination was in fact made. The fact that, in 1956, 
the Railway Co. had offered to sell its facilities would not appear pertinent to 
the question involved here since the purchaser would apparently have had to 
buy subject to any contracts which the Railway Co. had with its customers. 
Further, while it may be that the 25-cycle service being furnished by the Railway 
Co. to Lehigh’s old plant was of a type which would have precluded Lehigh 
from undertaking the construction of a modern, economical, and efficient new 
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plant, as indicated in cur letter of July 21, the Railway Co. had offered (prior 
to the date of the loan involved here and prior to the approval of the use of 
$120,000 of the loan funds to construct the Lehigh tap), to furnish Lehigh the 
type of service it (Lehigh) wanted for its proposed new plant, apparently at a 
reasonable price. 

The Acting Secretary says that the circumstances surrounding the decision 
of Lehigh to build its new plant on the site in question negates any inference 
that the new plant had any connection whatsoever with the old plant, and that 
any attempt to identify the new plant and the old plant as parts of the same 
electric load is further negated by the difference in capital investment between 
the two plants and the difference in peak kilowatt demand and kilowatt-hour 
consumption per year between the new and old plants. We do not feel that 
these differences, even though substantial (capital investment, old plant $259,790, 
new plant (proposed) $1,379,819; peak kilowatt demand and kilowatt-hour per 
year, old plant 240 kilowatts and 400,000 kilowatt-hours, respectively, new plant 
(estimated) 1,000 kilowatts and 1,800,000 kilowatt-hours, respectively), are 
necessarily determinative of the question as to whether Lehigh is but a single 
person with respect to the old and new plants (the new plant apparently being 
located approximately 160 feet from the old plant on the same tract of land). 
In connection with whether the two plants should be considered a single person, 
we understand that the existing power supplier terminated its 25-cycle service 
to Lehigh’s old plant and that Greene County is now furnishing 60-cycle service 
to both the old and new plants and metering it through a single metering station. 
In other words, Lehigh, as to both its new and old facilities, is being treated as a 
single customer by Greene County. Also, we understand that Greene County 
has a published rule forbidding the combining of two or more customers on a 
single meter. 

The Acting Secretary’s letter continues: 

“There is, further, abundant evidence that CIPCO would have built the so-called 
Lehigh tap even without the Greene County-Lehigh contract, because the coopera- 
tive had to undertake to supply many of its members from a new load center 
which was to be connected through this Lehigh tap. In fact, Greene County is 
now serving through this line 3807 of its members, in addition to the new 
Lehigh plant.” 

While it may be that CIPCO would have built the Lehigh tap even without 
the Greene County-Lehigh contract, the Acting Secretary does not say that use 
of the loan funds for such construction would have been authorized on the 
basis of serving the 307 members mentioned above, absent the Lehigh power load. 
While your Department’s prior reports to us in the matter make reference to the 
fact that the Lehigh tap is also serving 307 farm consumers of Greene County, 
there is nothing to indicate that the furnishing of such service was for considera- 
tion in determining the propriety of the use of the loan funds to construct the 
Lehigh tap or that such fact could be taken into consideration in connection with 
the determination that Lehigh at its new plant was a person not receiving 
central-station service. Presumably REA was aware that the Lehigh tap was 
to be used to serve 307 farm customers of Greene County when it returned the 
Greene County-Lehigh power contract without approval on or about November 
15, 1955, because it appeared that Lehigh “was then receiving 25-cycle electric 
service from” the Railway Co. Furthermore, it appears from the record that 
the proposed service to the Lehigh Sewer Pipe & Tile Co. was the principal 
justification for the transmission-line tap and the new substation. We assume 
from the foregoing that use of the loan funds for construction of the Lehigh 
tap would not have been authorized absent the furnishing of power to Lehigh. 

The Acting Secretary contends that the statement in our letter that the old 
plant was receiving central-station service is of questionable validity. While 
that may be, as indicated above, the record shows that the use of the loan funds 
for construction of the Lehigh tap was not approved by REA in November 1955 
and that REA withheld approval because sufficient evidence was not presented 
to show that Lehigh was an eligible beneficiary of REA loan funds because of 
the central-station service to the old plant. Furthermore the administrative 
determination by REA to the effect that Lehigh at its new plant was a person 
not receiving central-station service, apparently (in view of all the facts and 
circumstances) implies that Lehigh at its old plant was receiving central-station 
service, otherwise there would have been no necessity for qualifying the adminis- 
trative determination by referring only to the new plant. Further, the Depart- 
ment’s previous reports to us made no mention of complaints of the adequacy 
of the central station service being furnished Lehigh, nor did the reports indicate 
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that the administrative findings concerning the new plant was based, in part, on 
the complaints of the adequacy of the service to the old plant. 

The Acting Secretary further states that there is considerable doubt that the 
25-cycle service that was being furnished by the Railway Co. constitutes adequate 
central-station service in this country at the present time, since 60-cycle service 
is standard and electrical appliances and equipment are designed and manu- 
factured for 60-cycle operation. While this may very well be, it does not appear, 
as indicated above, that REA made any administrative determination to the 
effect that Lehigh was not receiving adequate central-station service at its 
old plant. 

As to whether the offer of the power supplier of the old plant to furnish 
adequate central-station service to the new plant could have been carried into 
effect, there was nothing in the record before us to indicate that the Railway 
Co., at the time it made the offer, could not have carried it into effect. We 
realize that it would have been necessary for the Railway Co. to construct cer- 
tain additional facilities (at a cost of approximately $100,000 according to 
the Acting Secretary’s letter) in order to carry out its offer. Further, while 
it may be that the Railway Co. and Iowa-Illinois did not have the necessary 
franchise required to undertake such construction, there is nothing in the 
record to indicate that either would have been unable to obtain such a fran- 
chise, had either entered into a contract to supply Lehigh electricity, since each 
furnished 25-cycle service to Lehigh. Further, there was nothing in the prior 
record to indicate that the Railway Co. did not have a franchise to furnish 
25-cyele service to the old plant or that it could not have obtained one at the 
time it made the offer to furnish 60-cycle service to Lehigh’s proposed new 
plant. It appears that CIPCO was not granted a franchise to construct the 
Lehigh tap until August 28, 1956, i.e., after Greene County entered into the con- 
tract with Lehigh and after REA approved the use of the loan funds to construct 
the Lehigh tap. In any event, if the Administrator of REA had determined at 
the time the use of the loan funds for the purpose in question was approved, 
that the existing power supplier to the old plant could not have obtained the 
necessary franchise to furnish power to the new plant, and we had been so advised 
in either of your Department’s two prior reports, then we would not have felt 
it necessary to take any action in the matter. 

Also, while it may be that, in the instant case, Greene County could furnish 
power somewhat cheaper than the existing power supplier, it appeared from the 
record before us that the price at which the existing supplier had offered to 
furnish power was reasonable, although Lehigh alleges it could not produce its 
product competitively at the price at which the power supplier of the old plant 
had offered to furnish service. In any event, in the absence of a determination 
by the Administrator of REA that the price at which the existing power supplier 
offered 60-cycle service to Lehigh was unreasonable, we assumed the price was 
reasonable. 

The Acting Secretary summarizes the following facts and states that, on the 
basis of these and other relevant facts and circumstances, the REA Administrator 
found, and your Department thinks properly so, that Lehigh at its new plant (ap- 
parently as distinguished from its old plant) is a person not receiving central 
station service: 

“* * * (1) the electric facilities serving Lehigh’s old plant could not without 
major rehabilitation and construction be utilized to serve the new plant; (2) 
the power requirements of the new plant greatly exceed and overshadow the elec- 
trical requirements of the existing old plant: (3) Lehigh’s capital investment in 
the new premises greatly exceeds and overshadows its capital investment in the 
old plant; (4) the capital investment required for providing electric service to 
the new plant, regardless of the supplier, is very substantial (in this case in the 
order of $100,000) and greatly exceeds and overshadows the capital investment 
in electric facilities serving the old plant; (5) the location and scope of the new 
plant were determined by Lehigh in the light of a desired new electric supplier ; 
(6) the operation of the new plant was completely independent of the operation 
of the old plant; and (7) Greene County had been serving, since 1952, a Lehigh- 
owned residence located on the same tract as, and approximately 400 feet from, 
the old plant.” 

Notwithstanding the facts summarized above, we are still of the view (as indi- 
eated in our letter of July 21) that where a new building or plant of an in- 
dustrial company is located approximately 160 feet from an old building or 
plant of the same company on the same tract of ground and the old plant is 
receiving central station service from a power supplier who has offered to furnish 
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adequate central station service to the new plant, there appears little basis for 
considering the new plant a person not receiving central station service so as to 
authorize the making of a loan, or the use of loan funds, under section 4 of the 
Rural Electrification Act for the purpose of constructing facilities to furnish 
electric service to the new plant. 

In view of the foregoing and taking into consideration all the facts and cir- 
cumstances, we will include a full report of this particular transaction, in- 
cluding*the views of your Department (together with any further views you may 
wish to present) in our next audit report to the Congress on REA activities for 
whatever action the Congress may deem appropriate. Therefore, and since the 
loan funds in question ($120,000) apparently have been expended and the facili- 
ties constructed and in use, and inasmuch as CIPCO, must, in any event, pay 
back the amount of the loan, no action need be taken by your Department to 
recover back the $120,000 before it falls due. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


UNITED STATES DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE SECRETARY, 
Washington, D.C., October 29, 1958. 
Hon. JOSEPH CAMPBELL, 
Comptroller Genvral of the United States. 

DEAR MR. CAMPBELL: We have received your letter of October 15, 1958 
( B—-184138), reaftirming your conclusions regarding the invalidity of a portion of 
a Rural Electrification Administration loan to Central Iowa Power Cooperative 
which was used to finance construction of a transmission line to furnish power 
to a member cooperative for resale in part to Lehigh Sewer Pipe & Tile Co. 

After careful consideration of your letter, we feel constrained to disagree with 
your conclusions. We are of the opinion that the considerations contained in 
your letter do not impair the validity and force of our views on this matter as 
expressed in our letter to you of August 7, 1958. Nor do we believe that the 
modified test of REA loan authority set forth in your letter finds support in the 
Rural Electrification Act, in its legislative history, or in any other relevant data. 

It is our feeling that a thorough review and reconsideration of the material 
contained in our submission of August 7, 1958, can only result in a reversal of 
the views expressed in your letter of October 15, as well as your letter of July 21, 
1958. Enclosed herewith for your information is our analysis of the points 
made in your letter of October 15. 

We shall, of course, be ready to furnish any further information and legal 
data in support of our position that may be requested by you, or by the Congress 
as a result of your report. 

Sincerely yours, 
FE. L. Pererson, Acting Seeretary. 


U.S. DEPARTMENT OF AGRICULTURE, OFFICE OF THE GENERAL COUNSEL—ANALYSIS 
OF COMPTROLLER GENERAL’S OPINION OF OCTOBER 15, 1958 


BACKGROUND 


The Comptroller General, in his decision of July 21, 1958 (the “original de- 
cision”), held invalid a portion of an REA loan to an Iowa cooperative which 
was used to finance construction of an electric transmission line to furnish 
power to a member cooperative for resale to a newly constructed plant of Le- 
high Sewer Pipe & Tile Co., Lehigh, Iowa. This company had been receiving 
service from another, non-REA-financed supplier at an old plant located on the 
same tract of land 160 feet from the new plant. Service to the new plant would 
have required this other power supplier to expend some $100,000 in modifying its 
existing facilities and constructing new facilities. The member cooperative 
had been serving a company-owned residence also located on this same tract of 
land, some 400 feet from the new plant. 

The original decision was based on two grounds. One was that the authori- 
zation in the Rural Electrification Act to make loans to furnish electric service 
to persons without central station electric service excluded persons who in actual 
fact were not receiving service if they were located in an “area” served by a 
non-REA-financed supplier which evas willing to serve them. The second 
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ground was that the company, by reason of receiving service at its old plant, 
must be regarded as a person receiving service with respect to its new plant. 
By letter of August 7, 1958, Acting Secretary Morse requested reconsidera- 
tion and reversal of the original decision. The Acting Secretary’s letter, in 
essence, pointed out that the clear language of the Rural Electrification Act it- 
self, its legislative history, administrative practice acquiesced in by the Congress 
since the enactment of the Rural Electrification Act, and previous legal inter- 
pretations of the act all combined to demonstrate that the lending authority 
of the act related not to “areas” but to “persons” actually without service, regard- 
less of any alleged availability of service to them from any source. The letter 
further showed that the Lehigh Co. at its new plant, having regard to numerous 
relevant factors, including its separate operation, the character of its load, and 
the substantial investment required by any supplier to provide service for it, 
could properly be deemed to be a person without central station service. 


THE COMPTROLLER GENERAL'S OPINION OF OCTOBER 15, 1958 


On October 15, 1958, the Comptroller General replied to the Acting Secretary's 
request for reconsideration. He reaffirmed his conclusions that the loan was 
unauthorized under the Rural Electrification Act and that the Lehigh Co. with 
respect to its new plant was a person already receiving central station service. 

The Comptroller General’s conclusion that the REA loan was unauthorized is 
supported, however, by a reason that differs from the reason for this conclusion 
in the original decision. In the earlier decision, the Comptroller General indi- 
cated that despite the literal terminology of the Rural Electrification Act, the 
loan was unauthorized because the legislative history indicated congressional 
intent to exclude loans for unserved persons if they were located in an “area”’ 
already served by a private power company. In his October 15 opinion, the 
Comptroller General undertakes to clarify this position by stating : 

“While we used the word ‘area’ in our statement, we had in mind the factual 
situation involved in the case we were considering, that is, where the unserved 
person was located, in effect, on, i.e., along side of, existing powerlines and the 
owner of the lines was ready, willing and able to furnish adequate central sta- 
tion service to the unserved person at a reasonable price * * *. We did not 
intend to imply that a loan could not be made for the purpose of furnishing 
electric energy to unserved persons located in areas ‘generally’ served by a power 
supplier, such unserved persons not being on, ie., located alongside of or adja- 
cent to the powerlines” (p. 5). 

The Comptroller General then discusses the legislative history which is sub- 
stantially the same material set forth in the Acting Secretary’s letter of August 
7, with the addition only of certain testimony of Mr. Morris L. Cooke, the first 
REA Administrator, which is specifically considered below. Emphasis is placed 
upon certain portions or phrases over others, in an attempt to support the Comp- 
troller General’s newly defined position. In the course of this discussion, the 
new position is restated to indicate that an unserved person may be a beneficiary 
of an REA loan only if an “extension” of existing power company lines would be 
required to bring him service; an unserved person is not “unserved”’ under the 
Rural Electrification Act if he can be served by an existing power company 
“without extending its lines’ (pp. 6,9). At another point, it is indicated that 
the test of whether an unserved person is a “person not receiving service” 
within the meaning of the Rural Electrification Act depends upon whether such 
person is located “beyond, or at least not within a reasonable distance (as deter- 
mined by the Administrator of REA) of, power lines’ (p. 13). 

Certain general statements regarding competition from an opinion of the 
Solicitor are next relied upon in the Comptroller General's October 15 opinion, 
although previously considered in both the original decision and the Acting 
Secretary’s letter, to suggest that “the administrative practice of REA” or “the 
administrative interpretation of the act” may not be contrary to the Comptroller 
General’s position (pp. 13-15). 

In its consideration of the respect or weight to be given to determinations 
of the Administrator under the Rural Electrification Act, the October 15 opinion 
appears to concede that the Administrator’s determination in this case “may 
be legally supporable under the strict letter of’ the Rural Electrification Act, but 
notes the Comptroller General’s feeling that he has a duty, nevertheless, to report 
the matter to the Congress if he considers the determination “to be contrary to 
the evident spirit and intent of the Congress in enacting that statute as dis- 
closed by the legislative history thereof.” (p. 17.) After then reviewing cer- 
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tain aspects of the facts of the instant case and summarizing the factors recited 
in the Acting Secretary’s letter in support of the Administrator’s determination, 
the Comptroller General reiterates his view that “there appears little basis” 
for that determination. 

Finally, the October 15 opinion concludes that a full report will accordingly 
be made to the Congress in the next Comptroller General audit report on RBA, 
but that in view of the fact that the REA loan funds in question have been 
expended and the REA borrower must, in any event, repay the amount of the 
loan, this Department will not be required to take action to recover this amount 
before it falls due. 

ANALYSIS OF THE OCTOBER 15 OPINION 


It seems clear, in the first instance, that while it purports to clarify the test 
of REA loan authority set forth in the original decision, the October 15 opinion 
in reality creates a new test. As demonstrated in the Acting Secretary’s letter, 
the legislative history of the Rural Electrification Act appears to afford no 
support and, indeed, seems plainly to reject the Comptroller General’s original 
test which would prohibit loans for unserved persons located in an “area” 
claimed to be served by an existing supplier. Accordingly, the Comptroller 
General’s new test leaves behind the “unserved area” concept and adopts the 
“unserved person” criterion of the act. However, he now construes the term 
“person not receiving central station service” as it appears in the Rural Elec- 
trification Act to include some unserved persons but not others. The touchstone 
of inclusion or exclusion Seems to be based upon intricate reasoning: A person 
who is unserved must nevertheless be deemed a person with service, and there- 
fore not a proper Rural Electrification Act beneficiary, if he is located ‘‘on” 
an existing powerline. He is “on” such a line if he is “along side of” it; or 
stated differently, he is “on” a line if no “extension” is required to serve him 
from that line, or, indeed, if he is located “within a reasonable distance of” it. 
Moreover, the applicability of this test of being “on” or “within a reasonable 
distance of” an existing powerline seems to depend further on the willingness 
and ability of the power company to serve the person at reasonable rates. 

The main items of legislative history relied upon by the Comptroller General 
in support of this line of reasoning are, as indicated above, substantially those 
set forth in the Acting Secretary’s letter of August 7. First, there is the colloquy 
between Senator Norris and Senator McNary. (p. 5.) Senator Norris there 
States, in substance, that even though it might be possible for an existing power 
company “to extend its lines further,” REA financing would not thereby be 
precluded. From this plain statement, the Comptroller General apparently 
derives his conclusions that a person without service may be deemed “‘unserved,” 
and a beneficiary of the Rural Electrification Act, only if an “extension” of 
existing lines is required to bring him service, and, thus, an unserved person 
is not “unserved” if the power company can serve him without an “extension.” 
How any person not connected to existing power lines may receive service 
without an “extension” is a question difficult to answer, and not answered by 
the Comptroller General. In another colloquy quoted by the Comptroller 
General in support of this distinction, between Senator Norris and Senator 
King (pp. 6-8), Senator Norris repeates the crucial phrases “already receiving 
it,” “already supplied,” and “already getting their electric current from a central 
station,” and we are completely unable to follow the Comptroller General’s rea- 
soning by which he equates “already getting service’ with merely being located 
“along side” or “within a reasonable distance” of existing lines. 

Apparently to further support his position, the Comptroller General also quotes 
from colloquies between Congressman Mapes and Mr. Morris L. Cooke, the first 
REA Administrator under the Executive order originally establishing RBA. 
(pp. 9-18.) Reference is made by Mr. Cooke to certain REA practices and 
policies, relating to “availability” of existing service, at a time when the Rural 
Electrification Act had not been passed, and when REA was operating under 
a statute and Executive order which merely authorized loans for rural elec- 
trification and did not describe intended beneficiaries. To seek support for a 
particular interpretation of the “unserved persons” provision of the Rural Elec- 
trification Act from this statement of pre-act practices and policies seems highly 
questionable. Moreover, in the colloquy relating to the specific language of the 
pending REA bill, Mr. Cooke states as his interpretation that a person is without 
central station service “who is not receiving electricity from a high line.” 
(p. 11.) 
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The Comptroller General’s October 15 opinion places considerable emphasis 
upon certain quotations from an Opinion of the Solicitor (No. 4506, Nov. 24, 
1942), in which there are general references to the congressional intention not 
to finance competition. However, all these general references are made in the 
light of the specifically expressed test that a loan may not be made where its 
effect “would be to substitute a competitive REA-financed service to persons 
already served” (p. 14). That all the general references must be limited to 
this definition of competition is, furthermore, made abundantly clear from the 
fact that at the time Opinion of the Solicitor No. 4506 was issued, as, indeed, 
at all other times since passage of the Rural Electrification Act, REA, in con- 
sidering proposed loans, did not take into account availability of service to the 
unserved. Moreover, Vincent D. Nicholson, the Associate Solicitor who drafted 
this opinion, later testified in no uncertain terms before congressional commit- 
tees that the only test of eligibility for the benefits of REA financing under the 
act was whether the unserved person was in actual fact not receiving service. 
(Acting Secretary’s letter of Aug. 7, 1958, p. 9.) Finally, a subsequent Solici- 
tor’s opinion (No. 5564, June 5, 1953), referred to in the Acting Secretary’s letter 
of August 7, 1958 (p. 11), unequivocally rejected the availability test. The 
October 15 opinion, it should also be noted, omits any reference to the fact that 
the uniform legal position of the Solicitor’s Office on this matter has been 
strongly and consistently supported by the Department of Justice in court 
litigation. 

In the Acting Secretary’s letter of August 7, it was pointed out that a signifi- 
cant feature of the legislative history of the Rural Electrification Act was the 
rejection by the Senate of an amendment by Senator King which, among other 
things, would have added to the “without central station service” test, the addi- 
tional test “and for whom such service may not be furnished or made available 
by competing private enterprise.” Apparently, the Comptroller General denies 
the significance of this rejection on the ground that it is not clear that the 
amendment was rejected because of this additional test rather than other provi- 
sions relating to the amount of authorized appropriations. Certainly, in the 
absence of a statement by the Senate of the reasons for rejection, it cannot be 
assumed that the imposition of this additional test was not among those rea- 
sons. Moreover, according to what seems to us the clear support of the debate 
on the meaning of “persons not receiving central station service” that preceded 
the introduction of this proposed amendment, it was the expressed intention 
of the sponsors of the bill, without the amendment, that the test proposed by 
the amendment was to be inapplicable. If, indeed, proper interpretation of the 
debate were that of the Comptroller General, there would have been little, if 
any, need for anyone to introduce an amendment which included an availability 
test. 

While the Comptroller General appears to concede that the words of the 
Rural Electrification Act do not support his conclusion, he purports to find this 
support in what he describes as the evident spirit and intent of the Congress in 
enacting the act as disclosed by its legislative history. We have already indi- 
eated our views that the legislative history directly fortifies the literal meaning 
of the act (Acting Secretary’s letter, pp. 5-7), and that it cannot reasonably be 
deemed to support either the initial “area” test of the Comptroller General's 
original decision or the newly defined test of his October 15 opinion (supra). 
Moreover, even were we to assume, what we do not concede, that there is sup- 
port for the Comptroller General’s interpretation in the legislative history, no 
one could reasonably argue that the legislative history is not, at the very least, 
ambiguous, and does not include support for the literal reading of the act as 
well as for the Comptroller General’s opinion. In these circumstances, the only 
principle of statutory construction that can possibly be applied is the one which 
will not permit an ambiguous or conflicting legislative history to overcome the 
plain language of a statute. This rule is clearly stated in United States v. 
Dickerson, 310 U.S. 554, 561, which is quoted on pages 3-4 in the Comptroller 
General’s October 15 opinion, as follows: 

“Legislative materials may be without probative value, or contradictory, or 
ambiguous, it is true, and in such eases will not be permitted to control the 
customary meaning of words * * *.” 

Plainly applicable here is the formulation of the rule by the Supreme Court in 
Gemsco, Inc. v. Walling, 324 U.S. 244, 250: 

“The argument from the legislative history undertakes, in effect, to contradict 
the terms of §8(f) by negative inference drawn from inconclusive events occur- 
ring in the course of consideration of the various and widely differing bills 
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which finally, by compromise and adjustment between the two Houses of Con- 
gress, emerged from the conference on the act. The plain words and meaning 
of a statute cannot be overcome by a legislative history which, through strained 
processes of deduction from events of wholly ambiguous significance, may fur- 
nish dubious bases for inference in every direction.” 

While, in our opinion, therefore, the newly defined test of the Comptroller 
General can find no support in the statute, nor in its legislative history, nor in 
any principles of statutory construction, a closer examination of this test may 
be enlightening. Under the test, an unserved person cannot be a Rural Electri- 
fication Act beneficiary if he is located on, alongside of, or within a “reasonable 
distance” on an existing powerline, or if he can be served by the powerline with- 
out any “extension.” The practical difficulties of attempting to administer the 
REA program in accordance with these views are manifest. 

Presumably, an addition to an existing powerline or new line is an “exten- 
sion” only if it extends beyond a “reasonable distance” from the existing line. 
What are the criteria for determining a “reasonable distance”? Are these 
criteria to be related to the general population density of a particular area? 
Is a “reasonable distance’ much greater in Wyoming than it is in New Jersey? 
Does a “reasonable distance” have any correlation to the type or magnitude of 
the electric load involved? Does it have any correlation to the voltage or other 
electrical characteristics of the line to which the additional or new line is to be 
connected? Is the question of “reasonable distance” to be determined differently 
where the proposed new line involves a transformation and where no transforma- 
tion is involved? Would the capacity of the substation involved in the furnish- 
ing of service through the proposed new line have any bearing? Would the 
number of new consumers or the aggregate kilowatt demand te be served through 
the proposed new line be relevant? In cases where the power company would 
require additional generation or other power sources to provide for the new loads 
would they be taken into account in determining “reasonable distance’? Does 
the extent of reconstruction of the existing lines off which the proposed new 
line is to be built affect the question of “reasonable distance’? Is “reasonable 
distance” affected by the fact that the lines of the REA-financed cooperative are 
also close to the proposed consumer, or that the cooperative’s lines in the locality 
may have been in existence before those of the power company ? 

It seems clear from the very facts of the case to which the Comptroller Gen- 
eral was addressing himself in his opinion that none of the foregoing factors 
were taken into account. In this case, the Comptroller General apparently felt 
that the unserved new plant of the Lehigh Co., even without regard to the fact 
that the company was served at its old plant, was not an “unserved person” 
within the meaning of the act because it was located within a “reasonable 
distance” of the existing power-company line, despite the fact that in order to 
serve it an addition of at least 140 feet had to be built off the existing line, the 
existing line had to be drastically reconstructed, and very substantial expendi- 
tures in new electric facilities were needed. It requires only superficial analysis 
to conclude that the test of “reasonable distance” can hardly be valid in terms 
of the realities of the electric industry. 

Similar administrative difficulties inhere in the further reuirements of the 
Comptroller General’s test that the existing power company be ready, willing, 
and able to furnish the proposed service at a reasonable rate. Must willingness 
and ability of the power company relate to the immediate, or to some future 
date? Who is to be judge of willingness and ability? If the Administrator, on 
the basis of what types of evidence must he judge? Much of the information 
required would be obtainable only from the power companies themselves. If 
such information is to be obtained and relied on by REA, the further question 
arises whether in order to reach a fair conclusion the special safeguards inherent 
in a quasi-judicial hearing should not be utilized. Cooperative loan applicants 
might well take the position that they are entitled to cross-examine the sources 
of the power company data. 

The mere ascertainment of a “reasonable rate” would in itself require the 
Administrator to embark upon a field which engages public service commissions 
all over the country in frequently interminable hearings, involving conflicting 
evidence from hosts of technical experts. Is the Administrator to hear various 
sides of the question of what constitutes reasonable rates in a given complicated 
factual context? Is he to determine reasonable rates on the basis of ex parte 
power company submissions alone? Or is he to permit the loan applicant an 
opportunity to review and rebut power company data and perhaps cross-examine 
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power company’s spokesman? The possible consequences and ramifications of 
the assumption of this novel REA administrative burden are all too evident. 

From the viewpoint of the effects of the Comptroller General’s new test upon 
the REA program itself, we believe that the restrictions imposed by the new 
test are of the same nature as those imposed by his original area-availability 
test. If the “reasonable distance” limitation had been introduced at the begin- 
ning of the rural electrification program, innumerable delays and difficulties in- 
herent in the administration of a loose and unrealistic test would have resulted. 
The inability of REA-tinanced cooperatives to serve desirable heavy or industrial 
loads because a power company’s lines are within a “reasonable distance” would 
have extremely detrimental effects on the financial feasibility of cooperatives 
and their ability to carry out area coverage programs inspired by Congress 
The undue rate burdens on other consumers of the cooperative and the impair- 
iment of the Government’s security interests which would flow from the restric- 
tions of the new test would be substantially the same as those which would re- 
sult from the Comptroller General’s original test, as described in the Acting 
Secretary's letter of August 7. 

Moreover, the “reasonable distance” test would permit power companies to 
engage in “tacking,” i.e., after an initial new line or addition is constructed to 
serve au unserved person within a “reasonable distance,” the test would pre- 
sumably compute “reasonable distance” to other potential consumers from the 
end of the new line rather than from the original backbone line. The cumula- 
tive effect of applying this test might thus result in power companies being per- 
mitted to construct into the very heart of REA borrowers’ service areas. 
Spokesman for the cooperatives might accordingly assert that this test would 
encourage the location by power companies of their lines in such a way as to 
preempt large portions of cooperatives’ service areas and make it impossible 
for the cooperatives to obtain REA financing to serve unserved persons in those 
areas. At various times in the history of the REA program, lines constructed 
by power companies with such an objective have been described as “spite lines.” 

While the Comptroller General’s October 15 opinion is not clear on this mat- 
ter, it is also possible that application of his new test may have a serious impact 
on REA generation and transmission loans. In the typical case, a generation 
and transmission loan is made in order to furnish a new cooperatively owned 
source of power to distribution cooperatives previously financed by REA to serve 
“persons not receiving central-station service.” REA-financed transmission lines 
and substation are thereby substituted for similar existing facilities of the 
power company. Such loans are made on the basis, in general, that the unserved 
persons who are proper act beneficiaries qualify for the benefits of successive 
REA loans, whether these loans are for the purpose of “heavying up” the 
original distribution system or of furnishing additional or substitute generating 
and transmission facilities. There is language in the Comptroller General’s 
opinion which seems to be applicable to, and would preclude, generation and 
transmission loans in these circumstances. For example, in the first paragraph 
on page 2 of his opinion it is stated, pursuant to the Comptroller General’s 
original reading of the legislative history, that “loans for the paralleling of 
existing systems or creating competition” are excluded since loan funds may 
not be used “for construction of transmission lines and substations to furnish 
power to an area already served by private power companies when such com- 
panies are willing to provide adequate central-station service to persons within 
the area who are not tied to the powerlines.” 

The Comptroller General’s treatment of the Kansas City case, on page 17 of 
his opinion, lends weight to our conclusion that generation and transmission 
loans may be intended to fall within the restrictions set up by him. That case 
involved an unsuccessful challenge to the legality of REA generation and trans- 
mission loans to five federated cooperatives, during the course of which the 
district court rejected the “area availability” test, the test set forth in the 
Comptroller General’s original decision. In his October 15 opinion, the Comptrol- 
ler General states that the facts of the Kansas City case differ from those of 
the instant case, but thereafter adds that the views expressed in his original 
decision “were not intended to apply to REA loans made for the purpose of 
‘heavying up’ facilities previously constructed with REA loan fund.” The 
Comptroller General makes no such disclaimer as to generation and transmission 
loans. This appears particularly significant in view of the fact that the district 
court in the Kansas City case alluded to such successive heavying up or im- 
provement loans, as well as to generation and transmission loans. In these 


i. _tunt@-iant-i-wee 


a ee a a | 


RURAL ELECTRIFICATION LOANS 41 


circumstances, the Comptroller General appears not to have excluded generation 
and transmission loans from the effects of his restrictive reading of the legisla- 
tive history. In any event, a cloud appears to have been created whose shadow 
threatens the basie tenets of REA generation and transmission programs, 

The treatment by the Comptroller General, in his October 15 opinion, of 
the question whether the Lehigh Co. at its new plant was an “unserved person,” 
in light of the power company’s existing service to the old plant, is somewhat 
puzzling. Certain facets of the facts are first considered and reviewed in sup- 
port of his initial position (pp. 18-24). The many additional and substantial 
facts summarized in the Acting Secretary’s letter in support of the REA Ad- 
ministrator’s determination are then repeated (p. 24). Thereafter, without 
controverting or questioning these additional, relevant facts, and upon the basis 
of what appears to be merely a disagreement on a conclusion of fact, the 
Comptroller General finds there is “little basis” for the Administrator’s deter- 
mination, and that it is therefore invalid. This substitution of the Comptroller 
General’s administrative judgment for that of the REA Administrator seems 
strange in view of the fact that earlier in his opinion the Comptroller General 
seems to concede that the primary responsibility for determining whether a 
proposed loan is for an authorized purpose under the Rural Electrification Act 
is lodged in the Administrator, and that the exercise of this responsibility is not 
to be disturbed except in cases or abuses of discretion by the Administrator (pp. 
16, 17). There is no allegation or intimation that the Administrator’s deter- 
mination in this case constitutes an abuse of discretion. Indeed, in concluding 
that Lehigh’s new plant was “served” because Lehigh received service at its 
old plant, the Comptroller General seems to rely only upon the factors of identity 
of ownership and proximity of location of the two plants. We have already 
shown how these factors, in themselves, cannot be determinative of the question 
(Acting Secretary’s letter, p. 14). The Administrator, on the other hand, in 
full accordance with the views of an earlier Comptroller General that such 
determinations be made only “after a thorough consideration of the pertinent 
facts and circumstances in the case” (see Comptroller General’s October 15 
opinion, p. 16), had considered a number of additional facts and circumstances, 
the pertinency of which remain uncontroverted, and had come to a contrary 
conclusion. How much full consideration of all, rather than only a few, of the 
pertinent circumstances can possibly be deemed an abuse of discretion is indeed 
difficult to fathom. 

CONCLUSION 


After complete consideration of the Comptroller General’s opinion of October 
15, it seems to us that the full force and validity of all that was said in the 
Acting Secretary’s letter of August 7 remain undiminished. We feel that there 
has been no citation of any legislative history nor any argument of a legal 
nature, that carries any persuasive effect or substantial weight in altering this 
Office’s conclusions as reflected in the Acting Secretary’s letter. It is, more- 
over, our considered opinion that the modified test as set forth in the Comptroller 
General’s opinion of October 15 is equally lacking in support either in the 
Rural Electrification Act itself, in the legislative history, or in any other 
relevant data, as was the original test initially set forth in his letter of July 21. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, D.C., December 8, 1958. 
The Honorable the SECRETARY OF AGRICULTURE. 

Dear Mr. Secrerary: By letter of October 29, 1958, the Acting Secretary of 
Agriculture transmitted for our information your Department’s analysis of the 
points made in our letter of October 15, 1958, relating to loans made by the Rural 
Hlectrification Administration, and stated that your Department disagrees with 
our conclusions in this matter. 

We appreciate receiving your analysis of the points involved, but a thorough 
review of this entire matter including the foregoing analysis does not convince 
us that the Congress, as a whole, intended by enactment of the Rural Electrifica- 
tion Act of 1936 to authorize REA to make loans for the construction of power 
lines to serve an unserved person located, in effect, on, i.e., along side of existing 
power lines the owner of which was ready, willing, and able to furnish adequate 
central station service to such unserved person at a reasonable price. 
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In our letter of October 15, 1958, we said that the long-continued practice over 
the past 22 years as reported in Acting Secretary Morse’s letter of August 7 
1958, if carried on with congressional knowledge, would tend to support the 
Department’s position, or at least, indicate congressional acquiescence in the 
practice followed by the Department; and that in view of this, we would take no 
action to recover the specific loan under consideration but would report the 
matter to the Congress for whatever action the Congress deems appropriate. 
Under these circumstances we will not attempt to recover any future similar 
loans nor take other action concerning the present administrative practice in the 
absence of an expression of congressional intent to the contrary. 

We assume that the analysis of the points involved was transmitted to us for 
our information as indicated in the Acting Secretary’s letter. However, we will 
take the analysis into consideration in preparing our next audit report on REA 
activities, 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


Senator TaumMapeGe. I am trying to get clearly fixed in my mind the 
issue involved and under what authority the Comptroller General may 
have, if any, to review the decision after it has been made by the body 
authorized by Congress. 

Senator Alken. I wouldn’t want to make an inter pretation on that. 
Tam not a lawyer. I wouldn’t want to go into the legal technicalities 
of the case, because that is out of my line. Itisa practical application 
of the law, as I understand it, and as the Congress and the executive 
branch have up to now understood it to be. “T am concerned about 
that. 

Senator Hontnanp. As the chairman understands it, the General 
Accounting Office is an arm of Congress and not of the executive gov- 
ernment and is set up to serve the Congress in interpreting the ex- 
penditure of funds in the effort to see they are being expended not 
only in accord with the intent of Congress but also properly in other 
ways. 

Being an arm of Congress, it is also subject to receive directions from 
Congress, but is functioning under general directions, as the chairman 
understands it, to check the expenditures of the executive departments 
as against the wording of the Jaws and the appropriation measures 
passed by Congress. 

Senator A1ken. In general, they audit expenditures of the executive 
branch. I will say this, that although the Comptroller General is 
an agent of the Congress, he is appointed by the Head of the executive 
branch fora 15- year term. 

Senator Hotitanp. And is confirmed by the Senate, but is a part of 
the legislative rather than the executive branch of the Government. 

Senator Arken. It isa very useful organization. 

Senator Tatmaper. Does the REA act set the standard by say- 
ing that under certain conditions moneys may be loaned and under 
others they cannot ? 

Senator A1kKEN. I think the Administrator of the REA ean tell you 
exactly what criteria they use, but as IT understand it, they rule that 
if a person is not receiving central station power, the REA will serve 
him even though he may be close to an existing powerline. 

Senator Tarmapce. Who within an area ? 

Senator Arken. They say if a person is not receiving such power, 
he is eligible to receive it through an REA cooperative even though 
he may be in a general area which is served by some other utility com- 
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pany. You know how that is, a person may be within 2 miles of a 
powerline and the power company who owns the line May Say, “Tf 
you will pay for building these 2 miles we will furnish you ‘the power 
at such arate.” That will run up into a thousand dollars a mile. On 
the other hand, the REA will say to this person and 25 of his neighbors, 
“We willserve you all and we will average the cost on a nonprofit basis 
among you.” 

Senator TALMADGE. In some areas it is difficult to tell whether serv- 
ice is being received or not, particularly in rural areas. One may be 
served and another may not, 

Senator Aiken. A fellow may just be a few rods too far away to be 
served under the criteria which most of the utility companies use. 

Senator Tatmapcr. Then the first issue is whether or not the Comp- 
troller General had authority to make such a decision; is that correct ? 

Senator Arken. I think you might well look into how far the 
Comptroller General can go in interpreting the intent of Congress. 

Senator TauMapGe. Secondly, if he had authority to make a deci- 
sion, did he make it correctly or incorrectly / 

Senator Aiken. I contend that the decision is completely wrong. 
That is why I am here. 

Senator Tanmapce. Thank you very much. 

Senator Arken. The Department of Agriculture concurs with that 
position. 

Senator Tatmaper. Thank you, sir. 

Senator Arken. In their letter, they took vigorous dissent. 

Senator Tatmapcér. I have not had an opportunity to read those 
letters. 

Senator Hoi_anp. Senator Schoeppel. 

Senator Scuorrrer. | have no questions. 

Senator HoLtnanp. Senator Young. 

Senator Youne of Ohio. Mr. Chairman, my friend from Georgia 
asked some of the questions that I had thought of asking, but I think 
I have one or two. However, may I at the outset say to the dis- 
tinguished Senator from Vermont that I admire the statement that 
he made, very much, and that I completely concur in his views. 

You see, I am a city fellow from Cleveland, but it happens that 
I was born in Puckerbrush Township in Ohio and reared on a farm. 
It is a matter of pride with me that many years ago I voted in favor 
of the creation of the Rural Electrification Administration. 

Isn’t it a fact that had the recent interpretation of the Comp- 
troller General—had this rule been in effect from the time of inception 
of our REA, up to the present time, very few of the great achieve- 
ments of rural electrification would have taken place ? 

Senator ArKEN. I think that is true, Senator Young. One situa- 
tion which has been brought about is this: The REA originally went 
into what is known as “skim milk” territory where the corporate 
utilities felt they could not profitably put lines, and in most cases 
I expect they were right about that. But the cooperatives did put 
lines in there and asa result what was originally “skim milk” te rritory 
began to get richer. People moved out on the ‘lines, the -y built homes, 
the farms improved, they put in equipment, and made an uneconomic 
farm pay its way, and in same cases small industries moved out on 
these lines, and even villages and small towns grew up around them. 
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Some of the lines that went out in rural areas covered these com- 
munities which have since become suburban areas. Some industrial 
and housing developments have sprung up upon them. Some of that 
“skim milk” territory has got a lot of “cream” on it now and those 
who originally declined to serve it look very enviously and want to 
partake in skimming off this cream. 

Senator Youne of Ohio. Isn’t it a fact, Senator, that the purpose 
of Senate Resolution 21 is to spell out in no uncertain terms the intent 
of the Congress? 

Senator Arxen. Of the Senate. 

Senator Youne of Ohio. Of the Senate ? 

Senator ArkeN. Yes, of the Senate. 

Senator Youne of Ohio. So while, if this Senate Resolution 21 is 
recommended out from the committee and then passes in the Senate, 
then the Comptroller General knows the intent of the Senate? 

Senator Aiken. That is right. It will remove the fear that he 
might rescind his decision. They might change the decision and 
direct REA to call in loans that have been made over the last 22 or 25 
years. 

Senator Youne of Ohio. It is a fact, isn’t it, that admittedly the 
Comptroller General has a right to this interpret ation if he thinks 
there is an uncertainty in the intent ? 

Senator Arken. I don’t want to speak conclusively on that, but I 
think he had the right to render the opinion. 

Senator Youne of Ohio. Yes, but now for those of us who take the 
firm view that the kerosene lamp and wood stove are no longer good 
enough for the farmers of our country, and we are friends of rural 
electrification, this spells out our intent to foster and promote; is that 
correct 4 

Senator Arken. That was my purpose anyway. We also have to 
realize that besides improving the rural areas, the rural electrification 
program serving over 4 million rural homes and some suburban homes 
at the present time has created billions of dollars worth of business 
and thousands of jobs for people who live in the cities. 

Now the REA is in a position where, in order to meet the demands 
to enable their members to purchase modern electrical equipment, they 
have to provide more power. I think that is important at the present 
time because it is my understanding the manufacturing of electrical 
appliances and equipment has had a rather serious dec line and we can 
help rebuild that business if we just go ahead and build heavier, 
stronger lines that will carry more adequate supplies of power in the 
areas served by the REA. 

Senator Youne of Ohio. I think that the distinguished Senator 
from Vermont has made a distinct contribution today. I think we 
are all glad to have his testimony. I have no further questions. 

Senator Houianp. For the record, briefly, I would like to say that 
in my estimation the principal contribution made in the rendering of 
the service has been along the highways where the necessity for garages, 
service stations, motels, and things of that kind have been met by ‘the 
existence or the near presence of the REA lines. which enabled the 
coming in of those facilities to add to the various types of business 
mentioned already. 

Senator HoLuanp. According to the list given to me, Senator Curtis 
is the next witness. 
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STATEMENT OF HON. CARL T. CURTIS, A U.S. SENATOR FROM THE 
STATE OF NEBRASKA 


Senator Curtis. Thank you, Mr. Chairman. My remarks with re- 
gard to Senate Resolution 21 will be very brief. I am a cosponsor of 
the bill and in favor of the resolution. I favor its passage—its ap- 
proval by this committee and its passage by the Senate. 

It appears that administratively the particular problem that arose 
has been taken care of but the matter of making it clear for all other 
REA applicants I think makes it important that the resolution should 
be passed. I appreciate the opportunity to go on the record. 

Senator Hotianp. Is there a question by any member of the com- 
mittee? 

Senator Tatmapce. Yes. 

Senator Hottanp. Senator Talmadge. 

Senator Tatmapcr. You stated that administratively the situa- 
tion had been cleared up. Would you clarify that, please? What has 
been clarified ? 

Senator Curtis. It is my understanding that the Department of 
Agriculture moving primarily by the suggestion of Mr. David Hamil 
and the Secretary’s ; Office, prevailed upon ‘the Comptroller General to 
change his position in this particular case. 

Senator HoLtanp. You are referring, are you not, to the fact that 
there was a first opinion of the Comptroller Genet al followed by a 
second one ? 

Senator Curtis. That is correct. 

Senator Hotianp. Both of which are in the record. 

Senator Aiken. Mr. Chairman, I think the opinions in the record 
will clarify that. However, I believe in the final statement of the 
Comptroller General he didn’t rescind his first opinion that these 
loans may have been or were illegally made, but simply stated that 
he would not undertake to enforce collection of them pending some 
decision on the part of the Congress. As the opinion stands, they 
were not properly made. 

Senator Hontianp. Senator Curtis, is that the matter you referred 
to in your earlier testimony ? 

Senator Curtis. Yes. 

Senator Hotnanp. Senator Talmadge. 

Senator Tatmaper. No further questions. 

Senator Hotitanp. Senator Schoeppel. 

Senator Scuorrrer. Do you feel that in order to clarify this so 
that there will not be any question about loans heretofore made or 
loans now in the process of being completed, that Senate Resolution 
21 should be passed by the Senate ? 

Senator Curtis. I do. 

Senator Scuorpret. Despite the fact that the matter that you have 
testified to a moment ago had been administratively taken care of in 
protection of some of the back loans and some of the future loans 
that have been consummated, is that the point ? 

Senator Curtis. Yes. 

Senator HoLianp. Senator Young. 

Senator Youne of Ohio. No questions. 

Senator Hotitanp. Senator Mundt. 
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Senator Munpr. No questions. 
Senator HoLtianp. Senator Ellender, any questions / 
Senator ELLenper. No. 
Senator Hotinanp. Thank you very much. 
Senator Hottanp. According to my list, Senator Humphrey is the 
next witness. 


STATEMENT OF HON. HUBERT H. HUMPHREY, A U.S. SENATOR 
FROM THE STATE OF MINNESOTA 














Senator Humpurrey. Mr. Chairman, I think the case for Senate 
Resolution 21 has been stated in great detail and very effectively by 
Senator Aiken. It has been supported by Senator Curtis. I am also 
a cosponsor with Senator Aiken of Sen: ite Resolution 21 and feel that 
the adoption of this resolution is absolutely essential to make the intent 
of Congress unqualifiedly clean 

I believe that the language of the ruling of the Comptroller General] 
would bring about some confusion and uncertainty in the future, as 
well as in regard to all loans in the past. 

Temporarily on the immediate loans relating to the Lowa project, 
Senator Schoeppel’s question brought out that there had been a clari- 
fication insofar as any collections are concerned ; but for all other loans 
in the past and for forthcoming loans and the policy relating to those 
loans, I think the resolution ‘which Senator Aiken has sponsored, 
along with many of us as cosponsors, is Important. 

I would also like to add that. I have a brief statement which I am 
not going to.read. I will ask to have it made part of the record in sup- 
port of Senate Resolution 21, so that we conserve time here because I 
do not believe there is anything important that needs to be said or can 
be said about it that would give further information. 

Senator Horianp. Without objection, the statement of Senator 
Humphrey with reference to Senate Resolution 21 will be inserted in 
the record. 

(The statement referred to is as follows :) 














































Mr. Chairman, I have been tremendously concerned about the dangers inherent 
in the Comptroller General’s ruling on REA since it was first announced last year. 
I have felt strongly that the Congress should take prompt and affirmative action 
to clear away the confusion and uncertainty which that ruling created. 

I was very pleased, therefore, to join with the distinguished Senator from Ver- 
mont and other of our colleagues in sponsoring Senate Resolution 21. Senator 
Aiken has always been one of REA’s greatest supporters, and certainly this reso- 
lution is a splendid example of that support. 

Many of us were shocked last year when the Comptroller General issued this 
REA ruling. He ruled on a specific loan to a co-op in Iowa, but his language was 
so broad that it would have impaired the entire REA lending program. One 
thing is certain, and every one connected with the program agrees on this—if 
the Comptroller had made the same ruling 25 years ago there would never have 
been an REA program. 

This is my opinion, and it is also the opinion of the local rural electric coop- 
eratives, the National Rural Electric Cooperative Association, the U.S. Depart- 
ment of Agriculture, and the Rural Electrification Administration. When all of 
these groups agree on a matter pertaining to REA, you can be sure their posi- 
tion is well taken. As you know, they haven’t always agreed on policies in the 
past few years. 

This ruling says in effect that a rural electric system can’t serve anyone if a 
private power company happens to have lines somewhere in the area. The 
REA Act says loans will be made to serve unserved persons, but the C omptroller 
General says the act didn’t really mean “persons” at all; that it meant 
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served areas.” This is sheer nonsense. The act is clear and unambiguous and 
speaks for itself. 

For 23 years the REA has administered the act according to what the act 
said. The Congress has heartily approved the REA’s lending policies. This is 
obvious, because we have appropriated funds year after year to implement those 
policies. 

This resolution merely restates the intent of Congress so far as the rural 
electrification program is concerned. It is clear and simple and provides for 
nothing which was not contained in the original act. I trust the Comptroller 
General will have no difficulty in interpreting either the meaning or the legis- 
lative history of this resolution. 

One of the things which most concerned me about the ruling was the manner 
in which the Comptroller General attempted to justify it. In a letter to him last 
August, I pointed out that he had omitted great gaps in the record of the con- 
gressional debate when the REA Act was being considered. Colloquys between 
Senators were taken completely out of context and the Comptroller left out 
language which made the intent of Congress crystal clear. 

I thought this was a very poor basis for such an important ruling and I 
communicated that feeling to the Comptroller General. At the same time I 
suggested to the Senate Agriculture Appropriations. Subcommittee that they 
study the ruling in an attempt to determine why it was issued and what was 
behind it. I stilt feel that such a study is badly needed and is very much in the 
public interest. 

I enthusiastically support and endorse Senate Resolution 21. I hope the com- 
mittee will give it prompt and favorable action. 

Secretary Humpurey. Mr. Chairman, I also have a letter that was 
made available to me to be brought to this meeting by Senator Mans- 
field. It is addressed to you, sir. 

Senator Mansfield points out that due to other congressional mat- 
ters he is unable to testify in person on behalf of Senate Resolu- 
tion 21. 

He says: 

I have asked Senator Humphrey to present this letter to you and the mem- 
bers of the subcommittee, expressing my complete support for the purposes of 


this resolution, which I have cosponsored with the distinguished senior Senator 
from Vermont, Mr. Aiken, and others. 


His letter is self-explanatory. Senator Mansfield wholeheartedly 
supports this resolution. 

[ ask unanimous consent that his letter be made a part of the 
record. 

Senator Hotianp. Without objection, it will be made a part of the 
record. 

(The letter referred to follows :) 


U.S. SENATE, 
March 4, 1959. 
Hon. SPESSARD HOLLAND, 
Chairman, Subcommittee on Agricultural Credit and Rural Electrification, 
Senate Committee on Agriculture and Forestry, U.S. Senate, 
Washington, D.C. 


DEAR Mr. CHAIRMAN: Due to other congressional matters I will be unable to 
testify in person today in behalf of Senate Resolution 21, but I have asked 
Senator Humphrey to present this letter to you and the members of the sub- 
committee expressing my complete support for the purposes of this resolution, 
which I have cosponsored with the distinguished senior Senator from Vermont, 
Mr. Aiken, and others. 

The rural electrification program, in my estimation, is one of the finest and 
most productive federally sponsored programs that has ever been put into 
operation. The REA program has made it possible for hundreds of thousands 
of families in rural areas to have electricity and telephone service and the con- 
veniences that are dependent on this source of energy. At the present time 
approximately 95 percent of the Nation’s farms are electrified, but the major 
project ahead is to bring this service to the remaining 5 percent and on an 
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economical basis. Also, we must protect the efficient operation of existing rural 
electrification and telephone cooperatives. In the past year decisions handed 
down by the Comptroller General have clouded and confused the administration 
of this important program. 


It is time that the Congress restated its intent and desire to have the Rural 
Electrification Administration operate as an independent agency of the Federal 
Government. The REA Administrator must have full authority over its own 
loan program, if not, the heart of the entire REA program will be lost in a 
matter of years. 

This situation requires that the Congress reaffirm its desire to see that full 
authority is reestablished to the Administrator, That is what Senate Resolu- 
tion 21 will do and nothing more. 

I sincerely hope that your subcommittee will recognize the seriousness of 
the situation and report favorably on Senate Resolution 21 at an early date. 

I would appreciate having this letter made a part of the printed record of 
this hearing. 

Thanking you and with best personal wishes, I am 

Sincerely yours, 
MIKE MANSFIELD. 

Senator Humpnrey. | have nothing else to add except that as soon 
as we can clarify this matter, the better it is going to be for Mr. 
Hamil and for the Department of Agriculture and for all of us who 
are asked questions by our REA fr iends as to what the firm national 
policy is relating to loans and the interpretation of such words as 
“area” for example, which was referred to by the Comptroller 
General. 

Thank you. 
Senator Hotnanp. Thank vou, sir. 
Senator Sparkman. 


STATEMENT OF HON. JOHN J. SPARKMAN, A U.S. SENATOR FROM 
THE STATE OF ALABAMA 


Senator SparkMAN. Thank you, Mr. Chairman, and gentlemen of 
the committee. I shall be very brief. 

As one of its sponsors, I appear here this morning in behalf of Senate 
Resolution 21. 

As you all know, Senate Resolution 21 was introduced for the pur- 
pose of making it clear that it is the Senate’s intention that the REA 
loans continue to be granted on the same basis that they have been 
granted since the original REA law was enacted. 

Mr. Chairman, I am not one of those who feel that private power is 
all black and public power is all white. There are things in both of 
these programs which could be improved. I think there is plenty of 
room in this country for both public and private power, and I think 
that the combination of the two has been a tremendous job of raising 
this Nation to the high standards of living which it enjoys today. We 
need all the power we can get, public and private. 

Let me cite a situation in my own State. Since the first REA elee- 
tric line was established in Cullman in 1936, there has been a total of 
27 borrowers, 24 of them cooperatives. They have received Joan 
approvals totaling $92 million as of July 1, 1958. Alabama electric 
borrowers have maintained good repayment records. None were over- 
due. Of the $76 million federally advanced to borrowers, $13,500,000 
has been repaid; $8 million paid in interest ; $2,800,000 paid ahead of 
schedule. 
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In Alabama, on July 1, 1958, nearly 167,000 of 177,000 farms in this 
State had electricity; that is 94 percent. In 1936 the figure was 4 
percent. 

I am not intending to say that all of this has been done by REA, 
but it has been done by the combination of REA and of private power 
programs, the program largely spearheaded by the REA program that 
has brought this about. 

I am sure that this is typical of the entire country. I do not believe 
anything ought to be allowed to stand, to impede the REA program. 
Therefore, I strongly support Senate Resolution 21. 

Senator Hotianp. Thank you, Senator Sparkman. 

Senator Talmadge, any questions? 

Senator TatmapvGe. No questions. 

Senator Hottanp. Senator Mundt. 

Senator Munpr. I would like to inquire of Senator Sparkman 
whether he shares my interpretation of Senate Resolution 21 with 
his, that it would simply permit REA to continue to do legally what it 
has been doing ih the years past, and do it without any shadow of some 
accountancy technicality coming along which would bring uncer- 
tainty or delay in carrying out the intention of Congress. 

Senator SpaARKMAN. That is my interpretation. 

Senator Munpr. Is that also the interpretation of Senator 
Humphrey ? 

Senator Humpurey. Absolutely. 

Senator Munpr. I think the faster and more speedily we can pass 
this legislation the better off we will be. 

Senator SpARKMAN. [agree wholeheartedly. 

Senator Hottanp. Senator Young. 

Senator YounG. No questions. 

Senator HoLLanp. Senator Schceppel. 

Senator Scuorpren. I would like to say to the distinguished Senator 
from Alabama that when I was with the State commission we had the 
question of overlapping of the territories. Apropos of what the distin- 
guished Senator just said, there were areas where there may have 
been some conflict, but those situations have been completely and totally 
worked out. 

The ruling of the Comptroller General might cast some doubt on 
what has heretofore been done. In many, many instances it was mutu- 
ally agreed to between the REA authorities and the private power 
companies. 

I share the feelings expressed here that this ought to be expedited 
and clarified, because I think they have done a splendid job. Cer- 
tainly, there are rural areas that would not have been served had they 
not gone into this field. 

Senator HoLianp. Senator Ellender. 

Senator ELLeENpeER. No questions. 

Senator Hottanp. Senator Aiken. 

Senator A1kEN. No questions. 

Senator Hotianp. Thank you, Senator Sparkman. 

(Senator Sparkman’s prepared statement is as follows :) 

Mr. Chairman, as one of its sponsors, I appear here this morning in behalf of 
Senate Resolution 21. 


As we all know, Senate Resolution 21 was introduced for the purpose of making 
it clear that it is the Senate’s intention that REA loans continue to be granted 
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on the same basis that they have been granted since the original REA law was 
enacted. 

sriefly, I want to say that the June 1958 decision and the October 1958 opinion 
of the Comptroller General can have the effect of contributing to the untimely 
end of the REA program. 

It is a matter of record that I am not one of those who feels that private power 
is all black and public power is all white. There are things in both of these 
programs which could be improved. I think there is plenty of room in this coun 
try for both public and private power, and I think that the combination of the 
two has done a tremendous job of raising this Nation to the high standard of 
living which it enjoys today. We need all the power we can get, public and 
private. 

In view of this need I cannot go along with those who try to harm public 
power. As Senator Aiken has stated, if the Comptroller General’s decision is 
allowed to stand, every application for an REA loan would have to be sent back 
for reevaluation. I also understand that REA analysts would find it hard to 
develop the necessary criteria for conforming to the Comptroller General’s 
position. 

Thus, in effect, we have here an attempt to complicate the REA loanmaking 
process. I regret this attempt in view of the fine record that REA cooperatives 
have made in their loan repayments. 

Since 1946 the total loss nationally to the Government on foreclosures on REA 
loans has amounted to only $44,478. As of July 1, 1958, the total amount of 
principal and interest overdue nationally more than 80 days amounted to only 
$106,619, and this was attributed to the delinquency of only four borrowers. 

This is, indeed, a remarkable record. My own State of Alabama has more 
than done its share in helping establish this remarkable repayment record. 

Alabama has profited immensely under REA. Since the first REA electric 
line was established at Cullman in 1936, a total of 27 borrowers, 24 of them 
cooperatives, has received loan approvals totaling $92 million as of July 1, 1958. 

Alabama's electric borrowers have maintained good repayment records through 
July 1, 1958. None were overdue. Of the $76 million federally advanced to 
borrowers $15,500,000 has been repaid on the original loan; $8 million paid in 
interest ; and $2.8 million paid ahead of schedules. 

In Alabama on July 1, 1958, nearly 167,000 of 177,000 farms, or 94 percent, 
had electricity. In 1935 only 4 percent had electricity. 

Any attempt to complicate the REA loanmaking process can mean further 
delay in providing 10,000 Alabama farms, still without electricity, with the 
electric facilities they badly need. 

Electricity on farms is pretty much taken for granted these days. However, 
there are still over 200,000 farms in the Nation which do not have electricity. 
The people on these farms are living in the 20th century. They have the right 
to enjoy the conveniences of this century. 

I hope and I believe that Senate Resolution 21 will receive substantial support 
in the Senate and thus make it clear to all that the Senate is not going to stand 
by idly while roadblocks are thrown into the path of 100 percent electrification 
of our farms and rural areas. 

Mr. Chairman, I thank you. 

Senator HoLitanp. Senator Langer has asked to be heard. I under- 
stand he has been detained, and that there is someone here from his 
office to represent him. Would you please give us your name? 

Mrs. Gwinn. I am Mrs. Dorothy F. G-w-i-n-n. Senator Langer 
asked me to have his position made known as being in favor of the 
resolution. He is one of the cosponsors. 

Senator Hotianp. Thank you, Mrs. Gwinn. 

Senator ELLENDER (presiding). I understand Mr. Whitmore, presi- 
dent of the Iowa-I]linois Gas & Electric Co. is anxious to leave this 
afternoon, and has a return ticket. I think, to return at 2 o’clock. Is 
Mr. Whitmore present ? 

Mr. WuitTmore. Yes. 
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STATEMENT OF CHARLES H. WHITMORE, PRESIDENT, IOWA- 
ILLINOIS GAS & ELECTRIC CO., DAVENPORT, IOWA 


Mr. Wurirmore. Mr. Chairman, and members of the subcommittee, 
[ am Charles H. Whitmore, president of Iowa-I]linois Gas & Electric 
Co., of Davenport, lowa. I wish to thank Chairman Holland and the 
members of the subcommittee for granting me this opportunity to 
be heard on proposed Senate Resolution 21. The resolution would 
declare as the sense of the Senate that the decisions of the Comp- 
troller General of July 21 and October 15, 1958, referred to therein 
are rejected as contrary to the clear intent of the Congress. 

Gentlemen, this situation which made me request the opportunity 
to speak with respect to the resolution, stated in capsule form, is this: 
My company was subjected to a raid by a co-op to capture a customer. 
The raid was financed by an REA loan which we believed was illegal. 
We tried to protect ourselves, but the raid was successful. The Comp- 
troller General has ruled that such loan was illegal. The adoption 
of the resolution’ would amount to Senate approval of the financing 
of such raiding with Federal funds. 

It was my company which called to the attention of the Comptroller 
General the REA loan which he held to be illegal in his two decisions 
referred to in proposed Senate Resolution 21. LT am here today be 
cause I think the decisions are right in holding the loan that deprived 
us of our customer to be illegal, and because I know this subcommittee, 
before taking any action with respect to proposed Senate Resolution 
21, will want to know the background of those decisions. 

lowa-Llinois is a gas and electric utility company owned by more 
than 13,000 shareholders. In 1956 we became concerned over a situa- 
tion involving one of our industrial customers served from facilities 
yurchased by us earlier that year from an electric-railway company. 
An REA loan, which we considered to be clearly unlawful, threatened 
the loss of that and other customers and, in fact, had just that result. 
The industrial customer was Lehigh Sewer Pipe & Tile Co. at Lehigh, 
Iowa. I shall refer to that company as “Lehigh Pipe.” They had 
decided to expand their manufacturing facilities and had made plans 
to erect a new building on the same plot of ground with their existing 
facilities then served by my company. The new building was 
erected about 160 feet from the existing facilities. My company, as 
well as its predecessor in interest, the railway was ready, willing and 
able to, and offered to, provide the electric-energy requirements of the 
entire Lehigh Pipe plant, including the new addition. Negotiations 
with Lehigh Pipe to that end were in progress when we learned that 
the Rural Electrification Administrator had granted a loan of approxi- 
mately $120,000 to a co-op to construct 2 20-mile transmission line for 
the alleged sole purpose of enabling the co-op to serve the electric 

requirements of the addition to the Lehigh Pipe plant. Prior to that 
time the Administrator had ruled the loan could not be granted 
because Lehigh Pipe was receiving central-station service from our 
facilities. The $120,000 was a portion of an overall loan which had 
originally been announced in September of 1955, The portion thereof 
to build the line to serve Lehigh Pipe had subsequently been disap- 
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proved, as just stated, because Lehigh Pipe was then receiving central- 
station service. 

Senator ELLENDER (presiding). When did that start? When did 
you start furnishing power ¢ 

Mr. Wuirmore. Our predecessors and interest, the Railway Co., 
had furnished Lehigh Pipe from the time it began as an operator 
for many years ago. 

Senator ELLtenper. And you bought them out? 

Mr. Wuirmorr. We bought them out; yes, sir. 

Senator ExLENDER. When was that done? 

Mr. Wurrmore. In 1956. 

Senator ELLeNpER. How long before the loan was made? 

Mr. Wuirmore. Approximately a year. 

Senator ELLenpErR. Was the REA in that area? operating in that 
area ? 

Mr. Wuirmore. They were operating in that area in a minor way 
but, as set forth here in the formal statement, the 20-mile tap was 
stated by an officer of the co-op to have been built for the sole purpose 
of picking up that addition of the Lehigh plant. 

Senator ELLenper. Is that true? 

Mr. Wuirmore. I presume so. 

Senator Exiienper. Did it serve any other industries there or any 
other people that they were entitled to serve? 

Mr. Wurrmore. Not in my opinion off of that tap, because they 
took over the rest of the plant which, to begin with, they said they 
were not planning to serve—it wasn’t for that purpose—it was to 
serve the unserved part. I believe that is somewhat further explained 
in the formal statement, but the basic purpose of the 20-mile tap was 
stated to be to take over just the part of the manufacturing plant that 
was new. But as you will see here, that isn’t what tr anspired. 

Senator ELLenpeR. Proceed. 

Mr. Wurrnmore. The portion of the loan to build the line had been 
subsequently disapproved. 

We believed then, as we believe now, that such loan was clearly 
illegal, as found by the Administrator, because of the limitation of 
the Rural Electrification Act that loans for financing construction of 
facilities can be made only to serve persons in rural areas not receiving 
central-station service. 

Senator Exrenper. You say “as found by the Administrator.” 
Why didn’t he find that out before he made the loan ? 

Mr. Wurrmore. He found that the loan could not be granted and 
he later reversed himself on the ground that the new plant because 
it was 160 feet away was a new person, a new unserved person. The 
co-op itself is treating the entire plant just as the Lehigh Pipe organ- 
ization—as one plant. It is now served through one meter. It is one 
customer for all practical purposes. 

We promptly brought suit in the District of Columbia for a declara- 
tion of rights and an injunction against the loan. Our complaint was 
dismissed without any decision on the merits on the ground that an 

earlier case required the holding that we did not have standing to 
litigate the legality of an REA loan. 

Senator Extenper. To what extent does your company compete 
with REA in that particular area? 
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Mr. Wurrmore. According to the documents that are submitted 
along with my statement and are in the record as previously suggested 
by Chairman Holland, the REA was on the property with a “small 
residential line, but as for the industrial customers the co-op had not 
been in that territory at all. It was some 20 miles away, and so far 
as I know it did not have that area other than for its stated purpose 
of serving farmers who had not otherwise been served. 

Senator ExLtenper. Nor had you when you bought out the facili- 
ties? 

Mr. Wuirmore. On the contrary, sir, we were in that area since 
about 1906, but that was in adjoining property. The railway had 
served a part of the area. We had served a part of the area. We 
had owned a part of the area. We purchased the railway and made 
it one, so that we have been in the general area for something over 
50 years, serving other industries. 

Senator ELLeNpeEr. Serving industries not located far from the fa- 
cility in question ? 

Mr. Wuirmorr. In the same industrial area. It is a very sub- 
stantial industrial area near the city limits of Fort Dodge, Iowa. 

Senator Extenper. Was the REA furnishing any of these manu- 
facturing facilities at that time? 

Mr. Wuirmore. No, sir. 

Senator ELLtenper. All right, proceed. 

Mr. Wutrmore. When the $120,000 loan was aproved, the Admin- 
istrator justified his reversal of position on the ground that the addi- 
tional facilities constructed by Lehigh Pipe constituted a separate 
and independent unit which was a new and unserved person for loan 
purposes, despite the fact that Lehigh Pipe was receiving central- 
station service at its existing facilities at the same site. We believed 
then, and still believe, that that concept is wrong. 

The record before the Comptroller General shows without con- 
tradiction that both new and old facilities of Lehigh Pipe were being 
served by the same executive and sales office, by common clay pits 
and clay-transporting facilities and by the same carpenter and ma- 
chine shops. 

Since we had not been able to get a determination of the validity 
of the loan in the courts, we explored other ways of obtaining such 
a determination by a responsible public official. Being advised that 
the Comptroller General has statutory obligations to ‘investigate all 
matters relating to the disbursement and application of public funds, 
to superintend the recovery of all debts due the United States, and 
to report to Congress every expenditure or contract made by Fed- 
eral agencies in violation of law, we decided that we should bring 
the situation to the attention of the Comptroller General. We did 
so by a letter dated October 10, 1957, which requested the Comp- 
troller General to investigate and consider the matter and to take 
appropriate action if he found the loan to be illegal. Thereafter, 
the Department of Agriculture filed with the Comptroller General 
its views with respect to the loan in question. I am submitting for 
the consideration and records of the subcommittee copies of our let- 
ter and of the subsequent pertinent documents other than those which 
are already before the subcommittee and specifically referred to in 
the resolution. The documents submitted with my statement are 
marked “Exhibits A through E.” 
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Senator ELLenver. Those records will be filed for the use of the 
subcommittee in connection with your testimony. 

Mr. Wuirmore. Yes, sir. 

Senator Extenper. I presume they are all attached to your state- 
ment ? 

Mr. Wurrmore. They are; yes, sir. 

Senator ELLenper. Proceed. 

Mr. Wurrmore. The essential question which proposed Senate 
Resolution 21 presents is whether the decisions of the Comptroller 
General are contrary to the intent of Congress with respect to the 
central station service provisions of the Rural Electrification Act. 
The answer to that question depends on what the decisions are. If 
the effect of the decisions is, based on the facts, consistent with the 
intent of Congress, the resolution should not be adopted. On the 
basis of the concrete factual situation presented, the decisions come 
down to this: 

The Comptroller General disagreed with the artificial and oppor- 
tunistic concept that a new building of an industrial corporation on 
the same site with its old facilities is a new:and unserved person with- 
in the meaning of the central-station service limitation of the Rural 
Electrification Act. To accept such a concept. would be to qualify 
any industrial corporation which made an addition to its plant in a 
rural area as a beneficiary of 2 percent Government money. With 
the increasing decentralization and dispersion of industry to rural 
areas, this is a matter of serious concern to public utility companies 
and their stockholders. 

The decisions also deal with the question of whether or not. the 
Rural Electrification Act permits the loan of Federal funds to build 
a transmission line to serve a person who is located alongside of or 
adjacent to an existing power line from which that person is receiv- 
ing, or is able to receive, central-station service. The legislative 
history which is set forth in the decisions of the Comptroller Gen- 
eral and the other pertinent documents leads me to believe that this 
aspect of the Comptroller’s decisions is also thoroughly sound. 

However, the thing I would like to emphasize to this subcommittee 
is that the REA with all the facts at hand, has furnished Federal 
money to a co-op with which to take an industrial customer away 
from my company under what appears to me a tortured and artificial 
concept, namely, that a new facility of an existing industrial customer 
constitutes a new and unserved person for loan purposes under the 
Rural Electrification Act. To approve the resolution would be for 
the Senate to say that it was, and is, its intent to have REA make 
loans of Federal money for the purpose of taking customers away 
from private utility companies and handing them over to cooperatives. 

A representative of the co-op testified at hearings before the Towa 
State Commerce Commission in July of 1956 that the new facility of 
Lehigh Pipe was the only “customer” intended to be served from the 
contemplated Lehigh tap. The inconsistencies between that state- 
ment and what has actually happened are extraordinary. As a re- 
sult of the loan and the construction of the Lehigh tap, we have not 
only lost the opportunity to serve the additional facilities of Lehigh 
Pipe, but we have also lost Lehigh Pipe as a customer with respect 
to all the rest of its facilities which are now also being served by the 
co-op from the Lehigh tap. In addition, we have lost another cus- 
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tomer, the town of Lehigh, which we had been serving and which is 
now being served by the co- op from the Lehigh tap. At least one 
other industrial customer of my company has been approached by the 
co-op with a view toward furnishing service to that customer from 
the Lehigh tap. 

The artifice iality and inaccuracy of the REA theory that the addi- 
tional facilities of Lehigh Pipe constituted a new and unserved per- 
son for loan purposes is remphi isized by the fact that the co-op is now 
serving both the old and the new facilities of Lehigh Pipe through 
the same meter. The co-op is clearly treating Lehigh Pipe as a 
single customer. 

Senator Ennenper. What portion of the Lehigh Pipe did you pur- 
chase, the facility to operate? 

Mr. Wurrmorr. Not Lehigh Pipe, sir, the Electric Railway Co. that 
had previously served Lehigh Pipe as its industrial customer. 

Senator ELLenper. Are you still operating that facility ? 

Mr. Wuirmore. Yes, sir. That facility of course had many other 
industrial custoniers which we hope to retain. 

Senator ELLenperR: What has prompted the Lehigh Pipe to. take 
power from REA rather than you ¢ 

Mr. Wurrmore. Well, sir, there is a great deal in the documents 
here on that subject. 

Senator ELLeNper. Give me a thumb sketch because with all due 
respect to you, we do not have time to read all of that. However, if 
you can give it to me, I would like to have it. 

Mr. Wutrmore. I appreciate the opportunity to do so, sir. The 
nub of the matter is this: With the preceding supplier the service 
was perhaps not the best and its rates were not the lowest. Now 
rates are a matter of great interest, of course, to an industrial cus- 
tomer. 

With all other matters being equal, the private company must charge 
something approximately 25 percent more for its service because of 
the amount of money that goes into Federal income tax. 

Senator Extenper. I understand that. 

Mr. Wuirmore. So with 2 percent money and freedom from Fed- 
eral income tax we in the private industry are in a poor case to com- 
pete. I think that gets down to the nub of it. 

Senator Ettenper. Aren’t your rates fixed by some sort of commis- 
sion ? 

Mr. Wurrmore. It is unfortunately not in the case of lowa. We 
feel there should be such regulation in Iowa. 

Senator ELLenper. That may be your trouble. 

Mr. Wirrnmore. I think that is a part of it, and I believe that is a 
matter that is before the legislature in the State of Iowa at this time. 

But in all events, the rates are not so fixed and it is very difficult 
to compete. 

If the chairman would permit me, I would like to suggest that a 
possible alternate to this proposal would be a proposal by which in 
the circumstances in which we find ourselves we would have an op- 
portunity to get a court determination based on facts rather than on 
correspondence, and conversations, as to whether or not the REA 
Administrator is acting within the law in the circumstances of this 
particular character. 
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Senator Exienper. Has the court precluded you from taking suc! 
a step ? 

Mr. Wurrmore. Yes, sir; we applied to the district court here in 
the District of Columbia. We carried an appeal to the circuit court. 
We were denied certiorari by the United States Supreme Court on 
the ground which was found in the Kansas City case, namely, that 
the mere fact that a utility company is being harmed by competition 
does not give it standing in Federal court to question the validity of 
a loan. 

As a lawyer it seems to me that that would be a much better forum 
in which to find ourselves where everybody could make a complete 
and proper record and get a binding decision. Then the Congress 
if it so chose would have something pretty definite on which to operate. 

Senator Exxenper. It is very unusual for Congress to try to confer 
jurisdiction to any private individual or company to sue someone else. 

Mr. Wuirmore. I wonder, Mr. Chairman, whether there aren’t al- 
most universal provisions, at least in administrative matters, for that. 

Senator ELLenpver. Well, of course, that is done through the Court 
of Claims at times. 

Mr. Wuirmore. For example, an administrative ruling of the Secu- 
rities and Exchange Commission may be carried directly. 

Senator Exxenper. That is because it is specifically provided fo: 
in the law. 

Mr. Wurrmore. And that would be my suggestion, that it be spe- 
cifically provided for in this law only so that we could have a fai 
decision of the intent of Congress on the particular facts. I believe 
under the facts of this particular case, the practical effect of the 
decisions of the Comptroller General is simply to declare illegal the 
advancing of Federal funds for the purpose of serving this new addi- 
tion. That is the specific fact to which the Comptroller General 
addressed himself. 

To reject the decisions as contrary to the intent of the Congress 
would, therefore, qualify a new and growing class of industrial bene- 
ficiaries for REA loans. The increased dispersion of industry into 
rural areas is creating substantial additional demands for electric 
power inruralareas. Such a rejection would mean that any industrial 
concern in a rural area which created an addition to its facilities could 
make itself eligible as a beneficiary of an REA loan to a co-op. To 
adopt Senate Resolution 21 would be to say that the Congress in 1936 
and today would pass an act to provide Federal funds to build a 
transmission line such as the Lehigh Tap for that purpose, that. is, 
to serve an addition to the plant of an industrial concern in a rural 
area which was already receiving central station service. If the Con- 
gress wishes to enact such legislation, it should do so directly by 
amending the Rural Electrification Act—not by a resolution such 
as Senate Resolution 21, which does not put before the Senate the 
concrete facts upon which the Comptroller General’s decisions were 
based. 

I sincerely urge that the members of the subcommittee read the 
documents submitted in connection with the decisions, because I believe 
that it is only on the basis of the factual situation underlying the 
loan in question that the true meaning and scope of the Comptroller's 
decisions can be fully appreciated. 
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The Comptroller General occupies a unique position of independ- 
ence in our governmental structure. ‘The office was created by the 
Congress in order that there might be disinterested and independent 
surveillance of the expenditure of public funds and administrative 
action with respect thereto. The decisions of the Comptroller General 
ire entitled to great weight and respect. In proposing that the de- 
cisions be rejected, proposed Senate Resolution 21 constitutes legisla- 
tion of a far-reaching and unusual nature. It would substitute for 
the decisions of an independent and disinterested public official the 
views and arguments of the agency responsible for administering that 
law. 

I knew that the subcommittee will carefully weigh the decisions 
involved in the light of the factual situation on which the Lehigh 
Tap loan was attempted to be justified. Again I urge that that fac- 
tual situation underlying the Comptroller’s decision “precludes adop- 
tion of the resolution and that, accordingly, proposed Senate Resolu- 
tion 21 should not be favorably reported. 

Mr. Chairman, I would like to suggest, too, that I believe the adop- 
tion of 25 or 30 pages of argument ‘and refutations and speculation 
as the intent of the Senate with respect to a piece of legislation that 
has been on the books since 1936 could well be kind of a Chinese night- 
mare from the standpoint of administration in the future, because I 
don’t believe that anyone reading those arguments and refutations and 
so forth can arrive at any clear-cut concept of policy on the part of 
the Congress. 

Thank you very kindly, sir, for this opportunity to appear. 

(The exhibits attached to Mr. Whitmore’s testimony are as follows :) 


EXHIBIT A 


DAVENPORT, Iowa, October 10, 1957. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
General Accounting Office, Washington, D.C. 

Dear Sir: There is hereby brought to your attention an expenditure and con- 
tract made by a Federal establishment in violation of law and which relate to 
the receipt, disbursement, and application of public funds. You are respectfully 
requested to take appropriate action in the premises in accordance with your 
powers and duties under the law. 

We set forth the pertinent facts and considerations below : 


1. THE FACTS 


Iowa-lllinois Gas & Electric Co. (which will be hereinafter referred to as 
Iowa-Illinois) is an electric utility company whose service territory covers 
portions of Illinois and Iowa. Iowa-Illinois from about March 1956, to about 
June 1, 1957, has provided central station electric service to Lehigh Sewer Pipe 
& Tile Co. (which company will hereinafter be called Lehigh Pipe) of Lehigh, 
Iowa. Prior to March 1956, Lehigh Pipe has been receiving central station 
electric service from the same electric system, which then belonged to the pred- 
ecessor in interest of Iowa-Illinois, the Fort Dodge, Des Moines & Southern 
Railway Co. (hereinafter called the railway). The system was purchased 
from the railway by Iowa-Illinois in March 1956. 

Under the central station service limitation of the Rural Electrification Act 
of 1936, as amended (7 U.S.G. 904) loans are authorized “for the furnishing 
of electri ic energy to persons in rural areas who are not receiving central station 
service” [emphasis supplied]. The term “central station service” is not defined 
in the act, but is a term generally used in the electric industry to mean 
electricity received from a central generating station as distinguished from an 
individual generating unit such as a Delco plant. In general, “not receiving cen- 
tral station service” is equivalent to ‘not being served by an existing utility 
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company.’ Not only has Iowa-Ilinois (or its predecessor in interest) for years 
been furnishing central station service to Lehigh Pipe, an industrial customer, 
but it is willing and able and has offered to provide service to meet the re- 
quirements of an addition which has recently been constructed to the fa- 
cilities of Lehigh Pipe. Nevertheless, the REA approved a loan of about $120, 
000 to Central lowa Power Cooperative, a generating and transmission co 
operative (which will hereinafter be called CIPCO) which furnishes electri: 
energy to Greene County Rural Electric Cooperative, a distribution cooperative 
(which will hereinafter be referred to as Greene County Co-op). Such loan had 
as its sole purpose the financing of an electric transmission line to enable 
Greene County Co-op to serve the power requirements of the addition to the fa- 
cilities of Lehigh Pipe. 

In early 1955 the railway offered to supply the electric-energy requirements 
of such addition. Some time thereafter Greene County Co-op entered into nego- 
tiations with Lehigh Pipe for a contract to supply its additional electric require- 
ments. To that end, Greene County Co-op arranged with its supplier of power, 
CIPCO, to apply for an REA loan of about $120,000 for financing the construc- 
tion of approximately 20 miles of transmission line which would be necessary 
for Greene County Co-op to be in a position to serve Lehigh Pipe’s additional 
requirements. On September 9, 1955, the approval of an REA loan to CIPCO 
was announced by the Deputy and Acting Administrator of the REA. That 
loan (designated Iowa S8EF Cedar Rapids) provided, among other things, ap- 
proximately $120,000 to finance the construction of a transmission line which 
was intended by Greene County Co-op to serve Lehigh Pipe. A representative 
of Greene County Co-op stated in July of 1956 at a franchise hearing before the 
Iowa State Commerce Commission that Lehigh Pipe was the only new customer 
to be served from the new line. It has since developed, however, that another 
customer of Iowa-Illinois has been lost to the new line, and the loss of additional 
customers is possible. 

After the approval of the loan, Greene County Co-op entered into a 20-year 
contract with Lehigh Pipe to provide its additional electric-energy requirements. 
In November 1955 the loan to CIPCO, insofar as it provided for the financing 
of the transmission line to serve Lehigh Pipe, was disapproved by the REA on the 
ground that Lehigh Pipe was already receiving central station service from the 
railway and, therefore, was not an eligible beneficiary of the loan under the 
Rural Electrification Act, which, as pointed out above, limits loans to financing 
facilities to serve persons in rural areas not receiving central station service. 
In the spring of 1956 there were meetings between the Deputy Administrator 
of the REA and representatives of the cooperatives, after which the loan to 
finance the transmission line was reapproved. The theory of that reversal of 
position by the REA was that the facilities to be served were not an extension 
of, or an addition to, the existing plant of Lehigh Pipe, but were “a completely 
new, separate, and independent plant,” and, therefore, although concededly 
Lehigh Pipe was receiving central station service from the predecessor in interest 
of Iowa-Illinois, the “new” plant was not. This “completely new, separate, and 
independent plant” was then being built some 25 yards from the existing facili- 
ties of Lehigh Pipe on land owned by it for many years, apparently to produce 
the same general type of products as those made in the existing plant. Records 
submitted in court proceedings show that there is an existing machine shop and 
an existing carpenter shop which Iowa-Illinois submits will serve the whole 
Lehigh Pipe operation at Lehigh, Iowa. In addition, it is submitted that com- 
mon Clay pits will provide material for the whole Lehigh Pipe operation. The 
concept that the additional facilities, built cheek by jowl with the old, constitute 
a new person not receiving central station service is artificial and opportunistic 
in nature, which Iowa-Illinois believes came into being only after the original 
loan was disapproved. On August 28, 1956, the Iowa State Commerce Commis- 
sion awarded CIPCO a franchise to construct the line and construction of the 
haw now has been completed. 


II. THE ILLEGALITY 


Iowa-Illinois believes that the making of the loan by the REA is illegal under 
the express and specific provisions of the Rural Electrification Act because Lehigh 
Pipe was receiving central station service from Iowa-Illinois and its predecessor 
in interest, the railway. It follows that the loan contract is one made by a 
Federal establishment in violation of law and that the payments pursuant to the 
loan contract to CIPCO for the sole purpose of financing the construction of facili- 
ties to serve electric requirements of an industrial customer who was receiving 
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central station service from Iowa-Illinois are expenditures by a Federal estab- 
lishment made in violation of law. Such contract and such expenditures are 
clearly matters relating to the receipt, disbursement, and application of Federal 
funds. 

the result of the loan has been to exclude lowa-Illinois from furnishing the 
power requirements of Lehigh Pipe and, in addition, of the town of Lehigh, Lowa. 
Moreover, Iowa-Illinois has as a direct result of the loan, been subjected to un- 
lawful competition and was in danger of unlawfully being deprived of other 
industrial customers who had been receiving central station service from Iowa 
lilinois and the railway. lowa-Illinois, therefore took prompt action in 1956 
in an endeavor to protect itself by seeking a declaration of its rights and a 
preliminary injunction against the loan by filing suit in the United States Dis- 
trict Court for the District of Columbia. A preliminary injunction was denied, 
however, on the sole ground of lack of standing to sue. On appeal by Lowa-Illi- 
nois, the “Inited States Court of Appeals for the District of Columbia Circuit 
affirmed the lower court and ordered the dismissal of the complaint. lowa- 
Illinois has petitioned the Supreme Court of the United States for a writ of 
certiorari with respect to that decision, and its petition is now pending before 
the Supreme Court. Those court proceedings in no way constitute any holding 
as to whether or not the loan contract and expenditures thereunder, which are 
by this communication called to the attention of the Comptroller General, are in 
violation of law. Sueh a holding by a court, if it shall ever be made, can only 
take place after a decision by the Supreme Court that there is standing to sue. 
Assuming such a decision is forthcoming, the merits of the question in all likeli- 
hood will not be determined before late 1958. Consequently, regardless of the 
action of the Supreme Court on Iowa-lIllinois’ petition for certiorari, those pro- 
ceedings do not in any way affect the powers and duties of the Comptroller Gen- 
eral with respect to the matter. 

Accordingly, we here set forth in some detail for the consideration of the 
Comptroller General the views of Iowa-Illinois as to why the loan contract and 
the expenditures made under it are in violation of law. 

As pointed out above, the central station service limitation of the Rural Electri- 
fication Act of 1936, as amended, authorizes loans “for the furnishing of électric 
energy to persons in rural areas who are not receiving central station service.” 
Clearly that express authorization constitutes in effect a prohibition of a loan 
“for the furnishing of electric energy to persons in rural areas who” are re- 
ceiving central station service. The provision has been so viewed by the Comp- 
troller General. In Decision B-—42486 of July 25, 1944, to the Secretary of Ag- 
riculture the Comptroller General stated that “the basic purpose of the act” is 
“to provide electricity to unserved persons in rural areas.” In that decision the 
Comptroller General approved the views and conclusions reached in two office 
letters from which the decision quoted extensively. In one of them, an office 
letter of December 1, 1942, to Congressman Lyle H. Boren, the Comptroller 
General had used language, quoted in the decision, to the effect that if “the only 
persons to be benefited or affected” by a loan to provide existing facilities “are 
persons already served by such facilities, the administrator would not be justified 
in authorizing the loan for the reason that there would be wholly lacking the 
essential statutory purpose of providing service to unserved persons in rural 
areas.” 

Wpinion No. 4506 of the Solicitor of the Department of Agriculture dated No- 
vember 24, 1942, is stated in its opening sentence to be “a comprehensive opinion 
with respect” to the power of the Administrator, under the act to finance the acqui- 
sition of existing electrical facilities. That opinion appears beginning at page 
498 of the transcript of hearings on rural electrification planning before a sub- 
committe of the Committee on Interstate and Foreign Commerce of the House 
of Representatives, 79th Congress, 1st session, on H.R. 1742. Since the statutory 
basis of the power discussed to finance the acquisition of existing electrical fa- 
cilities is the same section 4 of the Rural Electrification Act which is here 
involved, the reasoning of the opinion here alluded to is equally applicable to 
the question presented by this letter, namely, the power of the Administrator 
to finance the construction of transmission lines to carry power for Lehigh 
Pipe’s enlarged facilities. In that opinion of the Solicitor of the Department of 
Agriculture he made clear (p. 503) that an REA loan must be justified upon 
the basis of the “essential purpose of serving unserved persons.” 

There can be no question as to the fact that Lehigh Pipe was receiving central 
station service at the time that the loan was granted and for years prior thereto. 
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That was, as stated, the original position of the Rural Electrification Adminis 
tration in initially denying the loan. 

We recognize, as pointed out by the Solicitor of the Department of Agriculture 
in his opinion No. 4981 of May 26, 1944 (beginning at p. 522 of the above-mentioned 
transcript), that the Comptroller General stated in his office letter of March 12, 
1943, to Congressman Tarver (p. 5380): “Of course, the question as to whether 
the basic purpose of a proposed loan in a particular case is to provide electric 
service to unserved persons in rural areas is a matter for determination admin 
istratively, rather than by this office, after a thorough consideration of the 
pertinent facts and circumstances in the case * * *.” 

In that same opinion immediately following his reference to the quotation of 
the Comptroller General just set out, the Solicitor of the Department of Agricul- 
ture puts the point in the exact context which applies here. To paraphrase and 
quote what the Solicitor there said (p. 5380) as applicable to the situation here 
presented : “Here the Comptroller General is saying, in effect, that the determina- 
tion as to whether, in a particular case, the proposed” loan action “is a reason- 
able and proper means of attaining the legitimate end of extending electric 
service to unserved persons in rural areas, is an administrative (rather than a 
legal) one. From this it is not to be inferred, however, that the scope of such 
permissible administrative discretion is unlimited. As I (the Solicitor) pointed 
out in Opinion of Solicitor 4506 (in language already quoted in this opinion) : 
‘* * * The initial decision on this problem is administrative, subject to the 
legal limitation that the Administrator’s discretion may not be abused. At what 
point abuse sets in is a matter of degree and each case must be examined on its 
own facts’.” 

There is clearly no discretion granted by the Rural Electrification Act to make 
loans for the sole benefit of a person or company which is receiving central station 
service. Even when viewed from the point of view of an exercise of administra- 
tive discretion, however, we strongly believe that abuse set in in this situation 
when the Rural Electrification Administration changed its original position that 
Lehigh Pipe was not an eligible beneficiary of an REA loan as it was receiving 
central station service and took the position that Lehigh Pipe, as to its increased 
facilities, was not receiving central station service. Clearly an administrative 
determination of the Rural Electrification Administrator is not to be followed 
where, on the face of the record, it flies in the face of the facts. For the Comp 
troller General to do that would subvert his duty and authority to consider and 
act with respect to contracts and expenditures in violation of law and would put 
the Rural Electrification Administration into an area of untrammeled power 
to act without any question from the Comptroller General with respect to tre- 
mendous expenditures of Federal funds. 

Clearly here Lehigh Pipe was receiving central station service. Its needs for 
electric service increased and Iowa-Illinois (and its predecessor in interest) was 
ready, willing, and able to meet Lehigh Pipe’s increased needs but the increased 
needs are now being served by Greene County Co-op by a line built with money 
provided by an REA loan which admittedly can only be valid if its bona fide 
purpose was to bring electric service to a previously unserved person in a rural 
area. The sole purpose of the loan was to serve Lehigh Pipe’s increased needs 
and yet Lehigh Pipe was receiving central station service from Iowa-Illinois. 
The ‘very statement of the situation in a way to show the basis of the Rural 

jlectrification action is difficult and demonstrates the artificial and unrealistic 
premise on which its action is sought to be based. 

A fundamental consideration for the Comptroller General to hold that any 
course of action by the Rural Blectrification Administration is not beyond the 
scope of the authority vested in it by the act is that there “appears ample justi- 
fication for the conclusion that the primary purpose of the * * * loan * * * is 
the furnishing of electric energy to persons in rural areas as provided for under 
the statute.” i.e., to persons in rural areas who are not receiving central sta- 
tion service. (Comptroller General Decision B-651, January 17, 1939, to the 
Administrator, Rural Electrification Administration with respect to an REA 
loan.) There is no justification for such a conclusion as to the problem pre- 
sented by this letter. The facts make clear, and compel the conclusion here, 
that the sole purpose of the loan was to furnish electric energy to a person 
in a rural area contrary to the provisions of the statute, because such person 
was already receiving central station service. Service to Lehigh Pipe was not 
an incidental result which, although in and of itself an illegal purpose for a 
loan, did not vitiate it because it was incidental to a primary purpose within 
the authority of the act. Such a situation existed in the case to which the 
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above-mentioned Comptroller General’s decision related—i.e., the fact that “as 
an incident to the loan” a city having a population in excess of 1,500 inhabitants, 
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which is not a rural area within the definition of the act, might derive some 


benefit. 


The furnishing of electricity to Lehigh Pipe in this case was the prime 


and sole purpose of the loan—it is not a case of one or several users of elec- 
tricity who have central station service being furnished with electric service 
as a result of an REA loan as an incident to the primary purpose of the loan 
to furnish electricity to persons in rural areas who do not have, and have 


not had, central station service. 
the Comptroller General—see decision B-42486 of July 


There have been such 
o> 


a, 


sases dealt with by 
1944, and October 13, 


1944, to the Secretary of Agriculture relating to financing the acquisition of 
existing facilities. 

Even if:one were to accept for the moment arguendo the artificial theory that 
Lehigh Pipe can be split in twain at one geographical location and be said to 
have been receiving central station service as to its original operations and 
not to have been receiving it as to the increased part of its operations, the 
loan fails to meet the requirements of the principle pointed out by the Solicitor 
of the Department of Agriculture in his above-mentioned opinion No. 4891. 
In that opinion he pointed out that a means proposed to be used to accomplish 


a legitimate objective can overshadow the objective. 


He said (p. 530 of said 


transcript) : “Even though a given means is properly motivated and reasonably 
designed to achieve a legitimate end it may fall outside the scope of lawful 


discretion because it overshadows the objective. 


Here arguendo the objective 


was bringing eletcric service to that new alter ego of Lehigh Pipe which is 
assumed not to have been receiving central station service as to Lehigh Pipe’s 
increased needs at a place where it has operated and received such service 
That objective is a shadow itself created opportunistically to en- 
deavor to support an end which could only be accomplished by means of building 
That, in and of itself and without the primary 


for years. 


a competing transmission line. 


purpose of serving unserved persons, is clearly barred by the act. 


here deeply overshadow the flimsy purpose that was created. 

Despite the artificial and opportunistic theory developed by the cooperatives 
and REA to justify the loan here in question as one to bring electric service 
to a person not receiving central station service, the facts which are apparent 
of record repel the conclusion that the facilities of Lehigh Pipe built hard 
by its existing plant and using common facilities and a common clay pit te 


make substantially similar products to those presently made at 
plant is a “completely new, separate and independent plant.” 


The means 


its original 


Clearly, in any 


realistic and objective view, the additional facilities of Lehigh Pipe are an 


increase and extension of its existing facilities. 


But, if any such factual con- 


clusion as the artificial one on which the loan was approved by REA, after 
changing its original and, we believe, correct position, should be sanctioned 
as a basis for the making of an REA loan, a veritable Pandora’s box would 
have been opened. 
wish to compete with existing electric public utilities could then find or create 
some additional need for electricity in a separate building of a utility customer 
and make an administrative finding that the basic purpose of an REA loan 
is to afford electric service to that theretofore ‘“unserved” person in a rural 


area. 


only lipservice to the central station service limitation of the act. 


The Rural 


Electrification Administration 


and those who 


They could thereby finance electric facilities in a way which would pay 


It would 


likewise override the proper application and interpretation of the act required 


by its legislative history which bars the making of REA 


loans to 


compete 


with existing electric public utilities—and would amount to an assertion by 
REA that it has the right to finance competition for every new building erected 
ata plant ina rural area. 

Such a Pandora’s box need not be opened and, indeed, it would do violence 


to the act to do so. 


In section 


13 of the act 


it is prescribed that “the term 


‘person’ shall be deemed to mean any natural person, firm, corporation, or 


association.” 


The 


central station 


service limitation of section 


4 


of the act 


prescribes the furnishing of electricity to persons in rural areas who are re- 
ceiving central station service—the prohibition relates to a natural person, 
firm, corporation, or association and not to the activities, or parts or phases 


thereof, of any of them. 


The language of the act does not countenance the 


splitting of any of them in twain and finding that in one part they are receiving 


central station service and in another they are not. 
artificial and opportunistic theory of REA and the cooperatives with respect 
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to the loan here in question must founder because the corporation Lehigh Pipe 
was receiving central station service. Had Congress intended to allow REA 
financing to furnish electric energy to increased or additional activities of 
“persons” in rural areas, whether or not those “persons” had been receiving 
central station service, it would have been simple for Congress so to have 
phrased the statute. Congress did not do so. The well-known rule of statutory 
construction that all the words of a statute are to be given effect and a statute 
is not to be rewritten by reading words which are not there into it requires 
the rejection of the flimsy theory on which the loan here in question is sought 
to be based. 

Finally, not only because of the fundamental absence of any purpose which 
brings the making of the loan within the authority of the act but because of 
the effect of the loan, over and above its vital absence of a valid fundamental 
purpose, it is necessary to reach the conclusion that the loan is in violation of 
law. The result required by the act is stated in opinion No. 4506 of the 
Solicitor of the Department of Agriculture of November 24, 1942. In that 
opinion he said (p. 502 of the above-mentioned transcript) : 

“A study of the debates in Congress and the committee hearings indicates that 
this provision [the central station service limitation] was inserted because of a 
legislative intent to exclude loans for the purpose of paralleling existing sys- 
tems and thus creating competition with established utilities. In a discussion 
of the meaning of the provision, Senator King questioned Senator Norris, who 
was the author of the bill. The latter replied that systems financed by the Rural 
Electrification Administration ‘would not come in competition with farms already 
supplied’ (italics added) (80 Congressional Record 2752 (pt. 3, 1986)).  Sena- 
tor Norris elaborates on his comment by stating: 

“*There is no intention of going into a farming community which is already 
supplied with electric current and forming farm organizations there and having 
them built up to go into competition, * * *, with farmers who are already get- 
ting their electric current from a central station’ (ibid. ). 

“At another point, Senator Walsh raised the following question with respect 
to the central station service limitation : 

“*That infers, of course, that there is no competition with any existing private 
or municipal plant.’ 

“To this inquiry Senator Norris replied in the affirmative (80 Congressional 
Record 3305 (pt. 3, 1936)). In the House, Congressman Rayburn, who was 
sponsor of the bill, elaborated the same point with the statement : 

“‘*May I say to the gentlemen that we are not, in this bill, intending to go out 
and compete with anybody. By this bill we hope to bring electricity to people 
who do not now have it. This bill was not written on the theory that we were 
going to punish somebody or parallel their lines or enter into competition with 
them’ .(80 Congressional Record 5283 (pt. 5, 1936) ). 

“There was considerable further colloquy of the character set forth above 
which has been discussed in extenso by Mr. Nicholson in previous opinions. 
Practically the entire debate on the limiting clause here under discussion cen- 


tered about the question of competition. Jt seems clear from the legislative 


history that the intent of the limitation was to prevent loans that would create 
federally financed competition with existing utility enterprises. [Emphasis 
added]. It appears to be evident that the limitation was not intended to prevent 
loans, otherwise valid, merely because of the fact that persons already receiving 
service would be collaterally involved.” 

The Solicitor then immediately said as to the result required by the act (p. 
503 of said transcript) : 

“Where the effect of a proposed loan, regardless of its essential purpose, would 
be to substitute a competitive REA-financed service to persons already served, 
the loan may not be made * * *.”) [Emphasis added. ] 

The sole and direct result, and the effect, of the loan here in question has been 
to deprive Iowa-Illinois of Lehigh Pipe as a customer and also of another im- 
portant customer, the town of Lehigh, and illegally to create competition as to 
other customers. 

It must be concluded, therefore, that the loan in question is in violation of law 
because it lacks, and cannot possibly be found to have, a fundamental primary 
or proper purpose within the authority of the act and because in addition its 
effect is such as is precluded by the provisions of the act and, accordingly, the 
making of such a loan is beyond the authority of the act. 
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The loan is a loan of public funds and therefore, as above stated, the making 
of it clearly involves expenditure of public funds and the receipt, disbursement, 
and application of public funds. 


III. THE POWERS AND DUTIES OF THE COMPTROLLER GENERAL 


We believe that investigation by the Comptroller General and action by him 
with regard to the REA loan contract to CIPCO discussed above and the ex- 
penditures made relating to it of public funds is appropriate and required under 
the applicable statutory provisions. 

The Comptroller General is required by the provisions of section 53 of title 
31 U.S.C. to “investigate at the seat of government or elsewhere, all matters re- 
lating to the receipt, disbursement, and application of public funds, * * *”; 
and section 71 of title 31 U.S.C. provides that ‘All claims and demands whatever 
by the Government of the United States or against it, and all accounts whatever 
in which the Government of the United States is concerned, either as debtor or 
creditor shall be settled and adjusted in the General Accounting Office.” More- 
over, under the provisions of section 74 of title 31 U.S.C. it is provided that 
“Balances certified by the General Accounting Office, upon the settlement of pub- 
lic accounts, shall be final and conclusive upon the executive branch of the Gov- 
ernment, except that * * * the Comptroller General of the United States may, 
within a year, obtain a revision of the said account by the Comptroller General 
of the United States, whose decision upon such revision shall be final and con- 
clusive upon the executive branch of the Government” and such section goes on 
to provide that “Nothing in this chapter shall prevent the General Accounting 
Office from suspending items in an account in order to obtain further evidence 
or explanations necessary to their settlement.” 

As to expenditure of public funds made and received in violation of law, and, 
therefore, owing by the recipient to the United States, the provisions of section 
93 of title 31 U.S.C. are directly pertinent. They are that “The General Ac- 
counting Office shall superintend the recovery of all debts finally certified to be 
due the United States.” 

Not only are the statutory provisions referred to above believed to be perti- 
nent to the matter presented to the Comptroller General by this communica- 
tion, but the provisions of subsection (c) of section 53 of title 31 U.S.C. are 
believed to be directly applicable to such matter. Those provisions are that 
“The Comptroller Generall shall specially report to Congress every expenditure 
or contract made by any department or establishment in any year in violation 
of law.” 

IV. THE REQUEST 


In the light of the foregoing, Iowa-Illinois respectfully requests that the 
Comptroller General investigate the matter presented by this letter; that if 
he determines, on the basis of the facts relating to the REA loan in question 
to CIPCO and the expenditure of public funds in connection therewith that a 
contract and expenditure in violation of law exists, the Comptroller General 
act in accordance with his statutory duties under subjection (c) of section 53 
of title 31 U.S.C., and make a special report to Congress with regard to the il- 
legal contract and expenditure; and that the Comptroller General exercise his 
authority under sections 71, 74, and 93 of title 31 U.S.C. to adjust the accounts 
involving such contract and expenditure in violation of law, to review any 
open balances which may have been certified upon the settlement of public 
accounts in connection with the matter, and to finally certify the illegal pay- 
ments involved as debts due the United States and take the appropriate steps 
to superintend the recovery thereof. 

Iowa-Illinois stands ready to furnish any additional information which the 
Comptroller General may deem desirable and will be glad to have, and would 
welcome, an opportunity to discuss the matter and present its views orally 
to the Comptroller General or his representatives. It is requested that any 
communications with respect hereto be sent to the attorneys for Iowa-Illinois, 
Messrs. Wilmer & Broun, 616 Transportation Building, Washington, D.C., atten- 
tion, Mr. E. Fontaine Broun. 

Respectfully submitted. 

Iowa-ILLINoOIs GAs & ELEcTRIC Co. 
By CHARLES H. WHITMORE, President. 
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ExHIBIT B 


DEPARTMENT OF AGRICULTURE, 
Washington, D.C., December 3, 1957. 
Subject: Iowa 83 Cedar Rapids 
Iowa-Illinois Gas & Electric Company v. Benson, et al. 
(Your Reference: B—134138.) 


Hon. JOSEPH CAMPBELL, 

Comptroller General of the United States, 

General Accounting Office, 

Washington, D.C. 

(Attention: A.A. Peter, Acting Associate General Counsel). 


DEAR Mr. CAMPBELL: This is in response to your letter of October 28, 1957, 
requesting a report and comments on the matter presented for your considera- 
tion by a letter dated October 10, 1957, from Iowa-Illinois Gas & Electric Co. 
with reference to a Rural Electrification Administration loan to Central Iowa 
Power Cooperative. 

The loan in question was approved by the Acting Administrator, REA, on 
September 9, 1955, in the amount of $11,173,000 for the purpose of financing 
the construction by Central Iowa Power Cooperative (CIPCO) of certain elec- 
tric generation and transmission facilities including one 44,000-kilowatt gen- 
erating unit» 128 miles of 115-kilovolt transmission line, 176.5 miles of 34.5-kilo- 
volt transmission line, and related substation and switching facilities, for the 
purpose of furnishing electric energy to CIPCO’s eight REA-financed member 
cooperatives. This loan was made pursuant to the Rural Electricfication Act 
of 1936, as amended (7 U.S.C. 901 et seq.), and in accordance with the admin- 
istrative findings required (7 U.S.C. 904). Included in the 176.5 miles of 34.5- 
kilovolt transmission line were 20 miles designated the “Lehigh tap,” the pur- 
pose of which was to enable CIPCO to furnish one of its member cooperatives, 
Greene County Rural Electric Cooperative (‘Greene County’), a supply of 
power for a large power load in the vicinity of Lehigh, lowa. The cost of this 
line was estimated at approximately $120,000. 

The relationship between CIPCO and Greene County (and between CIPCO 
and its seven other members) is one of contract between a wholesale power 
supplier and a distributor at retail. Under the CIPCO-Greene County contract, 
CIPCO is obligated to supply power at load centers determined by engineering 
studies made by Greene County. As above indicated, the Lehigh tap was de- 
signed to comply with CIPCO’s contractual obligations in this regard. 

In October 1955, Greene County, in accordance with its REA loan agreements, 
submitted for REA approval a contract for electric service between Greene 
County and Lehigh Sewer Pipe & Tile Co. (“Lehigh”). It appeared from the 
language of the contract that Lehigh was at that time receiving 25-cycle electric 
service from Fort Dodge, Des Moines & Southern Railway Co. In the absence 
of additional facts, the Greene County-Lehigh contract was returned without 
approval to Greene County. 

In April 1956, Greene County and CIPCO again requested REA approval of 
a contract for electric service between Greene County and Lehigh. At that 
time facts were presented by the cooperatives showing that the proposed con- 
tract contemplated service not to the existing Lehigh plant nor to an extension 
of or addition to the existing plant, but to a completely new, separate and in- 
dependent plant. As stated in the affidavit of Joe A. Bryant, vice president and 
general manager of Lehigh, which was filed in the U.S. District Court for the 
District of Columbia in connection with the litigation involving this loan, the 
company had considered four sites for the location of its new plant. Two 
important requirements for this type of plant are an adequate supply of the 
particular quality of clay required and an adequate supply of electricity at a 
price which will permit production within costs competitive in the industry. 
Mr. Bryant’s affidavit further states that an adequate supply of clay was pres- 
ent in the Lehigh area and that Greene County was the only supplier of electrical 
energy in the area which could furnish the quality and quantity of service re- 
quired at a price which would enable the company’s plant to produce its prod- 
ucts at a competitive price. Neither the Fort Dodge, Des Moines & Southern 
Railway Co. nor the town of Lehigh (the only other electric suppliers in the 
area) were in a position to meet the company’s requirements. As Mr. Bryant 
also points out in his affidavit, Greene County was already serving the residence 
of the head kiln foreman of the company which was located on the same general 


7, 
‘a- 
10, 
Va 


nD 
1g 


(r= 


0O- 
he 
er 


of 
‘is 


1O 
er 
1 
1g 
e- 


ne 
ne 


ce 
ut 


of 
At 
n- 
mn 
n- 


1e 
1e 
vO 
1e 
y. 
‘SS - 
al 
e- 
d- 
mn 
1e 
nt 
ce 


al 





RURAL ELECTRIFICATION LOANS 65 


tract of land as the existing plant and had been serving this residence for 
approximately 4 years. With reference to the proposed new plant Mr. Bryant 
stated : 

“That the new manufacturing plant, which will be served under the contract 
between the company and the Greene County Rural Electric Cooperative, is a 
totally new, separate, and independent facility of the company; that its opera- 
tion will be completely independent and without any interchange of products, 
work, or material with existing facilities of the company; and that this new 
plant to be served by Greene County Rural Electric Cooperative will be as totally 
separate and apart from the existing facilities of the company in its operation 
as though it were constructed many miles distant from the presently existing 
and operating plant.” 

In June of 1956, the Greene County-Lehigh contract was approved by REA, 
after thorough consideration and investigation by REA of these and all relevant 
facts and circumstances. An administrative determination was made, pursuant 
to 7 U.S.C. 904, that Lehigh, at its new plant, was not receiving central station 
elecric service. At the present time all REA loan funds required for the con- 
struction of the Lehigh tap have been advanced, the line is in operation, and 
is serving not only the company’s plant but approximately 307 farm consumers 
of Greene County. 

As indicated in the Iowa-Illinois Gas & Electric Co.’s letter, that company 
purchased the electric facilities of the Fort Dodge, Des Moines & Southern 
Railway Co. under a contract executed in March 1956. It has since disposed 
of certain of these facilities to other Iowa utilities and in fact some of the 
lines originally purchased by Iowa-Illinois are now owned and operated by 
Greene County. 

Suit was filed by Iowa-Illinois on August 31, 1956, in the district court of 
the District of Columbia. Iowa-Illinois complaint sought a declaratory judg- 
ment that $120,000 of the $11,173,000 REA loan to CIPCO represented an illegal 
loan; a permanent injunction against the Secretary of Agriculture and the 
Administrator and Acting Administrator of the Rural Electrification Adminis- 
tration carrying out the provisions of the REA-CIPCO loan contract; and 
a preliminary injunction pending final hearing and determination. The district 
court, in an informal memorandum filed September 24, 1956, denied plain- 
tiff’s motion for preliminary injunction on the grounds that plantiff lacked 
standing to sue (citing Kansas Power & Light Co. v. McKay, 96 U.S. App. D.C. 
278, 255 F. 2d 924 (cert. den. 350 U.S. 884). The U.S. Court of Appeals af- 
tirmed the order of the district court on February 28, 1957, and amended its 
opinion on March 12, 1957, affirming the order of the district court denying 
the preliminary injunction and remanding the case with directions to dismiss 
the complaint. From the order Iowa-Illinois has filed a petition for a writ 
of certiorari with the Supreme Court of the United States and a brief in oppo- 
sition has been filed by the Solicitor General. No action has been taken by 
the Supreme Court as of this date on the petition. 

Iowa-Illinois also filed suit in Iowa courts contesting, inter alia, the validity 
of the grant of a franchise to CIPCO by the Iowa State Commerce Commission 
for the construction of the Lehigh tap. This issue was contested before the 
Iowa State Commerce Commission and in the district court of the State of 
Iowa in and for Polk County. The case was appealed to the Supreme Court 
of Iowa, which appeal was subsequently dismissed of record and the findings, 
conclusions, and judgment entry of the district court represent a final deter- 
mination of the rights of the parties. That judgment dismissed lowa-Illinois 
petition with prejudice on the basis of the court’s conclusion that Iowa-Illinois 
had not established any right or interest sufficient to file objections before the 
Iowa State Commerce Commission or to prosecute the action before the Iowa 
court. As indicated, however, the petition for a writ of certiorari to the U.S. 
Supreme Court is still pending. 

The particular REA loan, a portion of which is questioned by Iowa-Illinois 
in this case, was approved under section 4 of the Rural Electrification Act. 
REA loan funds may be properly used under that section to finance the con- 
struction of electric facilities to furnish service to persons in rural areas not 
receiving central station service. Under the facts and circumstances relating 
to the use of REA funds for the construction of the Lehigh tap it seems that 
two questions were presented for administrative consideration : 

1. Whether Lehigh Sewer Pipe & Tile Co. was, with respect to its new plant, a 
person in a rural area not receiving central station service. 





66 RURAL ELECTRIFICATION LOANS 


2. Whether even though the company, with respect to the old and new plant, 
is considered a single consumer, that consumer was not receiving central station 
service at the time of the REA loan and the proposal to serve the plant. 

The legal aspects of these questions were pointed out and discussed in an 
opinion, dated May 24, 1956, from E. F. Mynatt, assistant general counsel to 
Roy G. Zook, assistant administrator, REA. A copy of this opinion is attached. 

If we can be of further assistance to you in any way in connection with this 
matter, please do not hesitate to call on us. 

Sincerely, 
TRUE D. MorsgE, 
Under Secretary. 
Enclosure. 
May 24, 1956. 
To: Roy G. Zook, Assistant Administrator, Electric Rural Electrification 
Administration. 
From: Assistant General Counsel. 
Subject: Iowa 43 Greene. 

The attached memorandum, dated May 22, 1956, from Mr. Scoltook, presents 
a question, having certain novel aspects, with regard to the legality of the use 
of REA loan funds. 

The question of service by Greene County Rural Electric Cooperative to the 
town of Lehigh, referred to on page 2 of Mr. Scoltook’s memorandum, has not 
been presented to this office, and therefore is not considered in this 
memorandum. 

Under section 4 of the Rural Electrification Act, REA loan funds may 
properly be used to finance the construction of electric facilities to furnish 
service to persons in rural areas not receiving central station service. One 
question for consideration, therefore, is whether the Lehigh Sewer Pipe & Tile 
Co. is, with respect to the new plant, a person in a rural area not receiving 
central station service. 

In your administrative consideration of whether the new plant may be con 
sidered a separate consumer, there would appear to be no precise formula, 
mathematical or other, which would permit or facilitate a categorical deter- 
mination. Identity of ownersship cannot be the sole test, for if it were a man 
with an electrified general store at the crossroads and a farm in the foothills 
might be denied service at the farm. Nor can proximity alone provide the 
yardstick, for adjoining property owners may certainly be considered separate 
consumers, without regard to the distance between their dwellings or place of 
business. 

Identity of ownership and proximity, it would seem, might in some instances, 
be sufficient to create a presumption that the consumer should be considered 
one entity, but where this question has been presented to the courts (in connec- 
tion with disputed minimum water bills for “each consumer”), each house- 
holder or family unit occupying a separate house has been held to be a separate 
consumer, even though all the houses and the single parcel of land involved 
were owned by the same person. 

Womack yv. Peoples Water Service Co. (61 So. (2d) 785 (Miss., 1953) ) ; 
Thompson vy. City of Goldsboro (65 S.E. 901 (N.C., 1909)).  Similarily, in 
United States v. American Water Works Co. (87 Fed. 747 (1889)), the court 
held that the United States, as owner of the Fort Omaha Reservation, was not 
entitled to be supplied water as a single consumer where the reservation con- 
tained officers’ dwellings, hospitals, warehouses and barracks. 

These cases suggest, perhaps, that a third factor may be added to identity 
of ownership and proximity—that of separate, distinct unitary operation. The 
householder, the family unit, the character of the building, and the use to which 
it is put are all concepts reflecting a separate and distinct operating entity. 
There is, in fact, an example of the separate entity factor already in existence 
in the Lehigh case. As indicated in Mr. Scoltook’s memorandum, Greene County 
is now serving the residence of the kiln foreman, which is owned by the company 
and located on company property adjacent to the old plant. 

The Lehigh Sewer Pipe & Tile Co. owns the single parcel of land on which 
both of its plants are located. The plant buildings are not widely separated, 
and presumedly, will be put to the same general use. We are advised, however, 
that each plant will use a different process, and that each plant will operate 
independently of the other. It appears, in fact, that there are two plants, rather 
than one plant with two buildings, and that their geographical proximity results 
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merely from the exercise of sound business judgment, based on an extensive 
survey of sources of raw materials and availability of electric power rather than 
from reasons of operational necessity or desirability of location adjacent to 
each other. 

A second question for consideration is whether, even though the company, 
as respects both the old and new plant, is considered a single consumer, that 
consumer, in the light of the facts existing at the time of the loan and proposal 
to serve it were made, was not receiving central station service. 

As indicated in Mr. Scoltook’s memorandum, the bulk of the funds necessary 
for service to the plant were provided in the “KF” loan to Cipco approved 
September 9, 1955. Subsequent to the approval of this loan (on October 4, 1955) 
the company and Greene County executed their contract. Although no legal 
evidence has been submitted to us indicating that this contractual action was 
taken in reliance on the Cipco loan, reason would compel the assumption that 
absent the loan, a contract for electric service, impossible to perform, would not 
have been entered into by the parties, nor would the company in reliance on the 
contract have placed orders for 60-cycle equipment. 

It is clear that the company required a commitment for 60-cycle service at 
that time for its proposed new plant. Its then supplier of 25 cycle energy 
appeared to be primarily interested in selling its electric facilities, rather than 
assuming new public utility responsibilities. Indeed, there is no indication in 
the record presented to us of the Fort Dodge Railway’s ability, even assuming its 
willingness, to furnish 60-cycle service to the company. Its electric facilities 
were designed, we are informed, to supply power for its own railway operations. 
It also supplied, at wholesale, the town of Lehigh with 25-cycle service which 
the town converted to 60 cycles. The town had stated its inability to furnish 
60-cycle service to the company. 

This case, then, would appear to be somewhat analogous to those in which 
REA has been asked to finance acquisitions already consummated with borrowers 
general funds. Also having points of similarity are the “spite line’ cases, in 
which another power supplier had constructed facilities in an area between the 
time of REA loan approval and actual construction by an REA borrower. 

In both of these situations, and, in our opinion, in the present case, a deter- 
mination of the propriety of the use of loan funds may properly be related back 
to the time at which, acting in good faith, decisive action was taken by REA 
and its borrower. 

The usefulness of 25-cycle service, we are informed, is somewhat limited. The 
decision of the company to operate its new plant on the standard frequency 
60-cycle service certainly cannot be said to be arbitrary or capricious. Where a 
particular consumer’s bona fide requirement for standard frequency service is not 
being met and apparently cannot be met by its existing supplier, an administrative 
finding that consumer is not receiving adequate central station service would 
be legally supportable. 

We are advised that Iowa-Illinois Gas & Electric Co. has contracted for the 
purchase of the Fort Dodge Railway’s electric facilities, and has expressed its 
willingness to provide the new plant’s requirements at 60 cycle. As of this 
date, then, and on the assumption that the purchase contract will be consum- 
mated, it would appear that adequate central station service may now be 
available (even if not being furnished) to the new plant. The legality of an REA 
loan is not determined by the existence of another source of electricity. As we 
pointed out in Oopinion of Solicitor No. 5564 (June 5, 1953) : 

“* * * The apparent readiness of Community Public Service Co. to render 
service to the project, however, would seem to involve the application of admin- 
istrative policy considerations, rather than legal interpretation. It seems clear 
that the ‘central station service’ provision in section 4 of the REA Act ordinarily 
effectively prohibits the financing of distribution facilities for persons previously 
served by other suppliers. Since the Act permits the financing of facilities for 
‘persons * * * not receiving central station service’, however, the fact that such 
unserved persons may have access to an alternative source of power would not 
seem to represent a legal obstacle to a proposed REA loan.” 

An administration decision, on either of the bases delineated herein, to approve 
the power contract and to release loan funds for construction of the transmission 
line and substation, would be legally unobjectionable. 

Attachment. 

BE. F. MYNATT. 








68 RURAL ELECTRIFICATION LOANS 


Exuisit © 


Davenport, Iowa, March 3, 1958. 
COMPTROLLER GENERAL OF THE UNITED STATES, 
General Accounting Office, 
Washington, D.C. 

Dear Sir: By letter dated October 10, 1957, this company brought to your 
attention a certain Rural Electrification Administration loan believed to be an 
expenditure and contract made by a Federal establishment in violation of law 
and which relates to the receipt, disbursement, and application of public funds. 
Such loan was to finance construction of a transmission line to enable a distri- 
bution cooperative to serve one of this company’s customers, Lehigh Sewer Pipe 
& Tile Co. We respectfully requested you to investigate the matter and to take 
appropriate action in accordance with your powers and duties under the law. 

We understand that in considering the matter you requested the Department 
of Agriculture to report and comment on our aforementioned letter and that by 
letter to you dated December 3, 1957, from Under Secretary True D. Morse and 
an attached opinion dated May 24, 1956, from E. F. Mynatt, Assistant General 
Counsel, to Roy G. Zook, Assistant Administrator of the Rural Electrification 
Administration (hereinafter for convenience referred to as the opinion), the 
position of the Department in this matter was set forth. 

We believe it will be of assistance to you in further considering what action 
should be taken with respect to the assertedly illegal expenditure and contract 
to have our comments on several of the propositions advanced in the aforemen- 
tioned letter from Under Secretary Morse and the opinion. 

No issue is made by the Under Secretary or the opinion as to much of the 
law stated in our letter of Ocober 10, 1957. It is acknowledged that a loan by 
the REA to finance the construction of electrical facilities for persons already 
receiving central station service would be outside the authority of the REA. 
Indeed the loan in question was at first rejected by the REA for that very reason. 
It is not disputed that the purpose of the proscription of loans which would 
provide electrical facilities to persons in rural areas already receiving central 
station service, as stated in opinion No. 4506 of the Solicitor of the Department 
of Agriculture (extensively quoted on pages 9 through 11 of our original letter) 
was “to prevent loans that would create federally financed competition with 
existing utility enterprises.” The opinion points out that there is “no precise 
formula, mathematical or other, which would permit or facilitate a categorical 
determination” in the “administrative consideration of whether the new plant 
may be considered a separate consumer.” In the light of the above-mentioned 
patently correct admissions by the Department of Agriculture and the statement 
just quoted from the opinion, it is understandable why the opinion had to resort 
to tortuous and thinly stretched reasoning in an endeavor to support the con- 
clusion it states that the loan in question “would be legally unobjectionable.” 

To support that conclusion the opinion relies on two unsupportable propo- 
sitions: 

(1) Lehigh Pipe, although at the time of the loan receiving central station 
service from this company, is a divisible person, and with respect to the addition 
to its plant facilities to be built less than 30 yards from its original facilities 
Was “a person in a rural area not receiving central station service”; and 

(2) Even if the additional plant facilities could not be justified as a separate 
person not receiving central station service, the type of central station service 
which Lehigh Pipe was receiving at the time of the loan was not the type of 
central station service desired for the additional plant facilities and for that 
reason Lehigh Pipe was ‘a person in a rural area not receiving central station 
service.” 

In discussing the first proposition the opinion states that neither common 
ownership nor proximity alone can be the test of whether Lehigh Pipe’s addi- 
tional plant facilities constitute a separate unserved customer. The opinion 
then recognizes that identity of ownership and proximity “might in some 
instances, be sufficient to create a presumption that the customer should be 
considered one entity.” At that point instead of concluding, as we submit law 
and commonsense should have compelled, that Lehigh Pipe’s original and pro- 
posed additional facilities were “one entity,’ the opinion goes on to cite three 
wholly inapposite water rate cases which it contends remove the Lehigh Pipe 
situation from the usual presumption that common ownership and proximity 
produce a single entity. A brief discussion of the three cases cited in the 
opinion will demonstrate their lack of support for the proposition sought to be 
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established—namely, that by constructing a new building an industrial customer 
of an established utility company can get the benefit of federally financed power. 

The first case, United States v. American Water-Works Co., 37 Fed. 747 
(1889), concerned the interpretation of the water-rates ordinance of the city of 
Omaha, Nebr. That ordinance clearly set forth separate rates for various 
types of buildings and enterprises. When Fort Omaha, owned by the United 
States, was included within the Omaha city limits, the United States sought to 
abolish its old contractual water supply rates with the city and instead be 
treated as one customer for all the buildings contained in the very extensive 
fort. When the city refused this request and shut off the fort’s water supply, 
the United States brought a bill to compel the city to furnish it water according 
to single customer rates. The bill was dismissed by the Court which held that 
the ordinance clearly provided “the water company a right to treat each building 
separately.” 

In the second case, Thon.pson v. City of Goldsboro, 65 S.E. 901 (N.C., 1909), 
the owner of three adjoining tenement houses contended that under the appli- 
cable city ordinance he should pay a monthly minimum of 60 cents for water 
service as one consumer instead of 60 cents for each tenement house, a total of 
$1.80. As to that the Court stated, ‘The regulations (of the Board of Public 
Works) * * * clearly contemplate that each householder using the water and 
occupying a separate house, either as tenant or owner, shall be considered 
a consumer and, as such, liable to the minimum charge of 60 cents.” 

In Womack v. Peoples Water Service Co., 61 So. (2) 785, (Miss., 1953), the 
plaintiff had arranged for water service at a time when a particular number 
of houses were on his property. When he increased the number of houses, the 
water company increased its water rate. The plaintiff refused to pay, the com- 
pany shut off his water, and the plaintiff sued. His suit was dismissed on the 
ground that no “bona fide dispute” existed. “The maximum rates which the 
water company was authorized to charge consumers,” said the court, “had been 
fixed by the ordinance of the mayor and the board of aldermen, and that ordi- 
nance expressly provided that a minimum charge of $1.50 per month might be 
made to each consumer irrespective of the amount of water actually consumed. 
The words ‘each consumer’ meant each householder or family unit.” 

It is a bold contention that the Rural Electrification Act should be interpreted 
in accordance with the water ordinances of Omaha, Nebr., Goldsboro, N.C., and 
Booneville, Miss., even if those ordinances were analagous to that act on the point 
at issue. But no such analogy exists. In each of those cases the courts relied 
heavily on the terms of the individual water rate ordinances, pointing out that 
the clearly stated purpose of each was to treat each building or house as a sepa- 
rate unit. No such purpose express or implied can be found in the Rural Elec- 
trification Act, which refers to persons rather than to buildings. The construc- 
tion urged in the opinion leads to*the ridiculous conclusion that when Congress 
used the term “persons in rural areas not receiving central station service” it 
intended to say “buildings in rural areas not receiving central station service.” 
Such confusion in terminology is not lightly to be imputed to the Congress. More- 
over in view of the statement quoted at page 10 of our letter of October 10, 1957, 
by a solicitor of the Department of Agriculture that the purpose of Congress 
in enacting the central station service limitation was “to prevent loans that would 
create federally financed competition with existing utility enterprises,” it does 
not make sense to contend that such purpose can be defeated merely by calling 
a new building a new and unserved person. 

It should also be pointed out that, although an officer of Lehigh Pipe has stated 
in an affidavit that the building would be a “totally new, separate, and indepen- 
dent facility of the company,” many facilities are being used in common with 
the operation of the original building. The same executive offices, sales offices, 
clay-removal and clay-transportation facilities, carpenter and machine shops 
are used in connection with the operations of both buildings. Therefore, it can- 
not accurately be stated that the additional facilities are an entirely separate 
and independent unit. Moreover, although the Under Secretary and the opinion 
of counsel have stated that the loan in question was made to finance facilities 
“not to the existing Lehigh plant * * * but to a completely new, separate, and 
independent plant,” the fact is that shortly after Lehigh Pipe began to receive 
its REA-financed power through Greene County Co-op from CIPCO for its new 
building, Lehigh Pipe as to its original building did not accept a modification 
te 60-cycle service offered by the undersigned, but instead terminated its service 
from the undersigned in favor of the REA-financed service. Indeed a single 
metering station now meters all the power going to the new and old buildings 
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of Lehigh Pipe. Thus both Lehigh’s new and old facilities are being treated 
as a single customer by Greene County Co-op, which has a published rule for- 
bidding the combining of two or more customers on a single meter. It would 
be hard to conceive of a situation constituting a more cynical evasion of the 
intended congressional limitation on the REA’s lending powers. 

The second proposition advanced by the Department of Agriculture in at- 
tempting to justify the loan in question is that even if the original and addi- 
tional facilities of the Lehigh Pipe constituted a single person for the purpose of 
the central station service limitation of the Rural Electrification Act, since 
Lehigh Pipe was receiving 25-cycle service at its original facilities and desired 
and needed 60-cycle service for its proposed additional facilities, it was not 
receiving central station service at its original facilities. 

This is a somewhat confused argument. No contention is made, and the 
Rural Electrification Act does not support one, that 25-cycle service is not central 
station service. The opinion states at page 3: 

“It is clear that the company required a commitment for 60-cycle service at 
that time for its proposed new plant. Its then supplier of 25-cycle energy ap- 
peared to be primarily interested in selling its electrical facilities, rather than 
assuming new public utility responsibility. Indeed, there is no indication in 
the record presented to us of the Fort Dodge Railway’s ability, even assuming its 
willingness, to furnish 60-cycle service to the company.” 

This shows a lack of appreciation of the facts. The railway when it owned 
the system, made an offer prior to approval of the loan here in question to 
adjust its service to Lehigh Pipe so as to provide 60-cycle power for the addi- 
tional facilities while continuing 25-cycle service to the original facilities as 
their machinery required; and agreed to have such 60-cycle power available 
by the time such additional facilities were completed or as soon as such power 
was required. An alternative proposal for such adjusted service was made 
by the railway prior to Lehigh Pipe’s execution of its 20-year power contract 
with Greene County Co-op on November 25, 1955. 

What Lehigh Pipe ultimately desired was apparently an adjustment or modi- 
fication of the type of central station service with which Lehigh Pipe’s original 
facilities were served. Proposals for that modification are acknowledged to 
have been made, in an affidavit by Mr. Joe A. Bryant, vice president and general 
manager of Lehigh Pipe, to which Under Secretary Morse refers on page 2 of 
his letter. In that affidavit Mr. Bryant states “that the Fort Dodge, Des Moines 
& Southern Railway Co. proposed the furnishing of such (60 cycle) electrical 
service, but because of the necessity of substantial additional investment in 
facilities, quoted a rate for such electrical service as would have prevented 
the company from producing its products at a price which would be competitive 
in this highly competitive industry.” 

It thus appears that prior to the approval of the loan in question Lehigh Pipe 
was receiving central station service from our predecessor in interest, the rail- 
way. When Lehigh Pipe indicated that it wished its additional facilities to be 
furnished 60-cycle power, the railway and subsequently this company made 
several proposals to change the form of service which Lehigh Pipe was then re- 
ceiving to 60-cycle service for the new building and this company offered 60-cycle 
service to all Lehigh’s facilities. 

The Rural Electrification Act, in prohibiting loans for the furnishing of electric 
energy for persons in rural areas who are receiving central station service does 
not afford any basis for the REA classifying as central station service only that 
service which it considers to be at a rate which will be advantageous for the 
prospective needs of users. But that is the practical effect of the conclusion 
which the REA seeks to achieve on the basis of the opinion. It is thus apparent 
that this company not having the benefit of 2-percent money could not match 
the price offered by the REA-subsidized CIPCO and Greene County Co-op. Asa 
purely commercial proposition, Lehigh Pipe Selected REA-financed power and 
propped its old supplier. It is just this sort of competition that the central 
station service limitation was designed to avoid. 

We do not believe that the Rural Electrification Act provides the Administra- 
tor discretion to approve a loan which has as its sole purpose the financing of 
construction of a transmission line to serve an industrial consumer which is 
already receiving central station service from an established utility company. If 
it could, however, be successfully maintained that any discretion exists in that 
regard, we believe the approval of the loan here sought to be challenged would 
constitute a clear and gross abuse of such discretion. For the reasons stated 
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herein and in our letter of October 10, 1957, we urge that the action requested 
in that letter be taken. 
Respectfully submitted. 
IowA-ILLINOIS GAS & ELEcTRIC Co., 
By CHARLES H. WHITMORE, President. 


ExHIBIT D 
WI~LMER & BROUN, 
Washington, D.C., March 26, 1958. 
THE COMPTROLLER GENERAL OF THE UNITED STATES, 
The General Accounting Office, Washington, D.C. 


IOWA-ILLINOIS GAS & ELECTRIC CO. 


DEAR Sir: This letter refers to letters dated October 10, 1957, and March 3, 
1958, from the above-named company to you calling to your attention a certain 
Rural Electrification Administration loan believed to be an unlawful expenditure 
and contract by a Federal establishment. Certain additional information is sup- 
plied by this letter so that the factual picture on this matter will be as complete 
as possible. 

In the opinion dated May 24, 1956, from E. F. Mynatt, Assistant General Coun- 
sel, to Roy G. Zook, Assistant Administrator, Rural Electrification Administration, 
a copy of which opinion was sent to you with the letter of December 3, 1957, from 
Under Secretary True D. Morse, commenting on the Iowa-Illinois letter of Octo- 
ber 10, 1957, it was stated at page 3: 

“It is clear that the company (Lehigh Sewer Pipe & Tile Co.) required a com- 

mitment for 60-cycle service at that time (September 1955) for its proposed new 
plant. Its then supplier of 25-cycle energy appeared to be primarily interested 
in selling its electric facilities, rather than assuming new public utility responsi- 
bilities. Indeed, there is no indication in the record presented to us of the Fort 
Dodge Railway’s ability, even assuming its willingness, to furnish 60-cycle 
service to the company.” 
As pointed out in the Iowa-Illinois letter of March 3, 1958, that statement shows 
a lack of appreciation of the facts. We submit herewith a copy of a letter dated 
May 19, 1955, from the Fort Dodge, Des Moines & Southern Railway Co. to 
Lehigh Sewer Pipe & Tile Co. which contains two alternate proposals for fur- 
nishing 60-cycle service to the addition to the Lehigh Pipe facilities. 

We understand that neither of the alternate proposals contained in that letter 
was accepted by Lehigh Pipe, but that further negotiations were held between 
the railway and Lehigh Pipe which culminated in an additional offer in the 
form of a letter from the railway to Lehigh Pipe dated October 4, 1955, referring 
to a discussion of September 28, 1955. <A copy of the October 4, 1955, letter is 
also enclosed herewith. We submit that those letters demonstrate the willingness 
and readiness of the railway from at least May 1955 on to serve the additional 
60-cyele needs of Lehigh Pipe, which as has been pointed out, was at all times 
pertinent receiving central station service at its original facilities from the 
railway. 

In the letter dated December 3, 1957, to you from Under Secretary Morse, 
reference is made to an affidavit of Joe A. Bryant, vice president and general 
manager of Lehigh Pipe, to the effect that Greene County Co-op was the only 
supplier of electrical energy in the area which could furnish the quality and 
quantity of service required at a price which would enable Lehigh Pipe’s plant 
to produce its products at a competitive price. Although the Rural Electrifica- 
tion Act does not refer to the rate at which central station service is available, 
we recognize that it might be argued that the physical availability of such 
service at a prohibitively high rate could be regarded as equivalent to non- 
availability of such service. In order to demonstrate that the offers by the 
railway of May 19 and October 4, 1955, were not prohibitively high but were in 
fact entirely reasonable, we think it desirable briefly to discuss those offers 
and other relevant facts. 

During 1954, Lehigh Pipe purchased 424,404 kilowatt-hours from the railway 
for $8,828.24, which figures at a rate of 2.07 cents per kilowatt-hour. Plan No. 1 
as contained in the letter of May 19, 1955, as set forth on page 4 of that letter 
on the basis of an estimated monthly demand of 223,900 kilowatts and a total 
monthly charge of $4,946.80, breaks down to a rate of 2.2 cents per kilowatt-hour. 
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Under plan No. 2 (bottom of p. 4 of letter of May 19, 1955) the rate figures to 
1.87 cents per kilowatt-hour. Plan No. 2, however, involved the purchase by 
Lehigh Pipe of frequency changers. Although the offer of October 4, 1955, was 
at a lower rate, for the purposes of considering the reasonableness and timeli- 
ness of the rate offered by the railway, we need consider only the highest of the 
rates offered, 2.2 cents per kilowatt-hour. The Iowa-Illinois engineers have 
advised us that the rate at which Greene County Co-op is serving Lehigh Pipe’s 
electrical requirements is in all probability 2.02 cents per kilowatt-hour. We 
believe that that rate can be further substantiated if necessary. 

Therefore, the difference between what Lehigh Pipe is on information and belief 
paying to the co-op for its electrical requirements and what it would have had to 
pay the railway under plan No. 1 of its offer of May 19, 1955, amounts to $4,500 
per year. In an affidavit filed by the same Joe Bryant of Lehigh Pipe in a 
proceeding before the Iowa State Commerce Commission, it is stated “* * * the 
profit from normal operation of the new plant for a year’s period would exceed 
$500,000 * * *.” Obviously, a $4,500 reduction in an annual profit of half a 
million dollars would not render a business operation noncompetitive. In fact, 
it is a rate difference which might be expected where a co-op has the benefit 
of 2 percent REA money and a power company does not. 

If we can furnish any additional material which may be of assistance to you 
in considering this matter, please call upon us. 

Respectfully submitted. 


























WILMER & BROUN, 
By E. Fontaine Broun, 
HENRY T. RATHBUN, 
Attorneys for Iowa-Illinois Gas & Electric Co. 





May 19, 1955. 
LEHIGH SEWER PIPE & TILE Co, 

Fort Dodge, Iowa. 

(Attention: Joe A. Bryant, vice president and general manager.) 


Dear Sir: 1. This letter reduces to writing the discussion held in your office 
on May 10, 1955, on the two plans for bringing 60-cycle power to the Lehigh 
Sewer Pipe & Tile Co.’s plant south of Lehigh, Iowa. 

2. Plan No. 1 involves the construction of about 14 miles of new line, from 
our Fort Dodge substation to the plant, and install another substation at your 
plant. 


Estimated cost of line, 33,000 volt, material and labor__________ $70, 000 
Substation 1,000 kv.-a., 33,000 primary to 440 sec ondary, 'B-phase, 
ee IRIE tk a eed ede deh wc eauceds 16, 700 
eh Bett Pe Cee ae Seti ee Ss 700 
RIOIIONS anc baed a de i i a Be Se Jusaces OOOO 













a RENT - ONE te ete ee ee 97, 400 


3. Plan No. 2 is predicated on utilizing the present 22,000-volt 3-phase, 25-cycle 
line starting at our Fort Dodge substation and extending to your Lehigh plant. 
There is now only one other establishment served from this line, besides your 
plant; i.e., the Cardiff Mill just east of our Fort Dodge substation. This line is 
No. 6 copper about 14 miles long and will deliver about 1,340 kv.-a., which at 80 
percent power factor would be 1,000 kilowatts. 

4. Based on Mr. Benberg’s letter the peak load which will have to be provided 
for is: 





Total horsepower connected (new plant) —-.............________=____ 1, 166. 9 
Total kilowatts connected 76 per cent (new plant) ------_____--____ 886. 8 











Allow for diversity 80 percent (new plant). ----_______ kilowatts__ 700.0 
Estimated load for complete electrification of old plant________~_ do__.. 240.0 


capiwad pat eS et 940. 0 


5. It will, therefore, be noted that the capacity of the present line is just 
slightly over the estimated possible peak load as it is known at this time, 
Changing the present conductor from No. 6 to No. 4 wire, which is the next size 
larger, would increase the capacity to 2,150 kilovolt-amperes or 1,720 kilowatts at 
80 percent power factor which would be ample and provide for future load. We 
have therefore included in the estimate an item for recoppering the present line 


Total possible peak load 
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in plan 2 which is only to be done in case actual experience with you new plant 
and electrification of the old plant results in voltage difficulties and unsatisfac- 
tory service. 

6. Plan 2: 

Recoppering (No. 6 to No. 4) 14 miles of present 22,000-volt line, — 

strengthening, ete beim $20, 000 
Substation 1,000 kilovolt-amperes, 22,000 volts to 2,300 volts or 440 volts 

depending on voltage of frequency changers available 17, 000 
Frequency changers (two) 500 kilovolt-amperes each, 2,300- or 440-volt 

motors, 480-volt generators, installed. Note the location of substation 

and frequency Changers near the heaviest load will have an impor- 

tant bearing on the size of your cable runs to the larger motors_____ 20, 000 
Metering____- ; * TOO 

oT, 700 

We have started inquiries to locate and obtain prices of frequency changers 
that are for sale, however, we will want your company to own and operate them. 
7. The Fort Dodge, Des Moines & Southern Railway will require a service 
charge of 15 percent per year on all new capital investments which it will be 
required to make to provide the service. This is arrived at by 2 percent for 
taxes, 2 percent for maintenance, 5 percent for depreciation, and 6 percent for 
interest, a total of 15 percent. 

On plan 1, $97,400: this would be $14,610 per year or $1,220 per month. 

On plan 2, $57,700: less frequency changers $20,000 or $37,000 this would be 
$5,550 per year or $463 per month. 

We believe we have been reasonable in our estimates of the capital investments 
required. However, our actual costs will govern and if the actual costs are less 
than the estimates your company will of course benefit. 

8. The estimated kilowatt-hours required per month are arrived at as follows: 
New plant: . Hee 

700-kilowatt load 8 hours per day at an average of 22 days per 
TNs irri nese Sea 23, 200 

111-kilowatt load 16 hours per day per month ; 39, 000 

Estimated 6 percent of above for frequency changers___ a , 700 


Total per month new plant , 900 


Old plant (after complete electrification ) : 
240-kilowatt load 8 hours per day at an average of 22 days 
month 
10, OOO 


Total per month old plant__~- 52. 000 
Total estimated kilowatt-hours per month for the new and old 
plant... - 2 223, 900 


9. The energy rate for the above per month will be: 
Cents per 
kilowatt-hour 
Paree. De Mem EN oo ceca ne mn euewa en 7 ; : 2.0 


Next 5,000 kilowatt-hours____- ; 2 0 
Next 40,000 kilowatt-hours_____- 

Next 50,000 kilowatt-hours_____ 

Next 100,000 kilowatt-hours_____...-..._.--__- 

Over 200,000 kilowatt-hours______--_<_ 


The fuel clause will be as follows: 

“The above rate is based upon an average fuel cost of 25 cents per million 
B.t.u. for gas and for coal delivered to the site of the powerplant at Fraser, Iowa. 
For each whole cent, and fraction thereof, increase or decrease in said average 
fuel cost, of fuel purchased during the calendar month of the billing period, there 
shall be added to (or subtracted from) the bill an amount equal to $0.0002 per 
kilowatt-hour.” 

Minimum monthly bill will be 75 percent of the highest 15-minute demand but 
no less than 75 percent of the highest established in previous 11 months at the 
rate of $2 per kilowatt per month. 
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10. During the past 12 months the actual fuel costs at Fraser and emergency 
power connections were as follows: 


Cents Cents 
May 1954......- x gical sali entail wok.) wowemouer 1004... ............ 26,1 
ND BS ih oe ctawcncan BE ener 8004... nue OOS 
i oii cst cnc eciss sw dainodeicatan moe | eaneery. 1000... ...-......-0c ._. 30.9 
August 1954_____ essen Miia eceseaeeaa A ye a 30.9 
September 1954_____.______ ae ae 26.3 | March 1955 Se Ne ae 30.1 
OOTIMOE MOO Sa ce Dt RE BOO cnn eces eon eds se ew 


To apply the above formula to January or February 1955 fuel costs of 30.9 
cents, which are highest months, the fuel cost per kilowatt hours would be 
0.118 cent, ie., 30.9 cents less 25 cents equals 5.9 cents times $0.0002 equals 
$0.00118 or 0.118 cent. 

Based on 223,900 kilowatt-hours per month this would total $264.20 for the 
highest month. The lowest month would be $49.26. The 12 months average 
would be $111.95 per month. 

11. During the year 1954 your company purchased 424,404 kilowatt-hours at 
$8,828.24. Under the above rate we would combine both the present and the 
new meter readings for billing purposes. 

12, We will require that the average power factor of your load be not lower 
than 85 percent. A power factor lower than this will be a continuous expense to 
you as well as to us since a poor power factor increases the amperes flowing in 
your wiring and the frequency changers and our transformers and lines without 
producing any useful or useable power. This increased amperage is lost in the 
form of heat as explained to you at the meeting. The best method of correcting 
power factor is at the motors themselves in the form of condensers which are 
only in operation when the motors are in operation. 

13. Since the service will be 440 it is recommended that your design engineer 
include such dry type transformers rated 440—115/230 for location at such points 
in the plant as are desirable for lighting, electric handtools, shop, ete. 

14. Typical monthly bill computed on the above rate would be : 


223,900 kilowatt-hours : 5,000 kilowatt-hours at 3 cents____ seein es $150. 00 
218.900 kilowatt-hours : 5,000 kilowatt-hours at 2 cents_____~_- ee 100. 00 
213,900 kilowatt-hours: 40,000 kilowatt-hours at 1.8 cents______-____- 720. 00 


173,900 kilowatt-hours: 50,000 kilowatt-hours at 1.7 cents_ 
123,900 kilowatt-hours : 
100,000 kilowatt-hours at 1.5 cents__- Aiea 


ox aie S50. 00 


po ia le Sass ereioem . 1,300. 00 


23.000 kilowatt-hours at 1.2 cents................-.... : 286. SO 
cy Re | es is sia nals 3, 606. SO 

Fuel cost (average) —------ sissies cs id ce rere aa are tei eae 120. 00 
Nef eee coe eabee ieee ee , eres 3, 726. 00 


eee Cen NO 8 on ik tna tdecnsne ace a = 1, 220. 00 


Total monthly charge plan 1__---~--- Se aoe 4,946. 80 


15. Under plan 2 of the typical bill would be: 


miata : 83, 726. SO 


Subtotal from paragraph above___~-~---~---- i 
sa alti er 463. 00 


TID TR ooo ei eiceinwcinme mom 


Total monthly charge plan 2_--_--------- cs etek oa aia 4, 189. 80 


16. Since the above is calculated on the total electrification at your plant the 
amount which you now pay our company, which averaged $730 per month and 
the savings on your present steam operations should be taken into account in 
considering either of the above plans. 

17. We wish to point out at this time that during the past 2 years we have 
been engaged in an extensive pole replacement program on the present transmis- 
sion from the Fort Dodge substation to your plant. There are now only 50 poles 
or less than 2 miles vet to be changed out which will be done as soon as we know 
your decision on which plan is to be followed. 
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18, The above discussion will give you a fairly close idea of what the power 
costs will be and will be reduced to a formal contract setting forth in detail the 
contractual obligations of both parties. The term of contract will be for 5 years. 

Very truly yours, 


L. W. LAUGHLIN, 
Chief Electrical Engineer, Fort Dodge, Des Moines, & Southern Railway. 


OCTOBER 4, 1955. 
LEHIGH SEWER PIPE & TILE Co., 
Fort Dodge, Iowa. 
(Attention: Joe A. Bryant, Vice President and General Manager. ) 

Dear Sir: 1. This proposal confirms our discussion in your office on Septem- 
ber 28, 1955, relative to 60-cycle power supply to your proposed new plant south 
of Lehigh, Iowa. 

2. Since our letter of May 19, 1955, as explained, our situation and planning 
has changed considerably and in the following respects: 

(a) Our railroad was completely dieselized on August 1, 1955, which has re- 
leased powerplant capacity for new loads. 

(b) Also considerable good line and substation material is also thereby re- 
leased for use at other points on the system. 

(c) The present 22,000-volt, 60-cycle line between Fraser plant and our Fort 
Dodge substation is to be raised to 33,000 volts thereby increasing the capacity 
of this line by 30 percent (125 percent in terms of voltage drop). This line will 
have an interchange connection with another utility at each end with the 
Fraser plant in between. The new 60-cycle supply to your plant will tap this 
line just west of Lehigh. 

(d) The present 22,000-volt 25-cycle line between Fraser and Fort Dodge is 
to be raised to 44,000 volts which will then provide two 44,000 volt circuits with 
selective relaying. Either line will have sufficient capacity to carry the Fort 
Dodge load with the other circuit out of service for regular scheduled mainte- 
nance and repairs when required. 

(e) The large frequency changer and the two small frequency changers will 
be left in place at Fort Dodge, which will provide ample 25- or 60-cycle power 
as future circumstances require. 

AS a result of the above the Fort Dodge, Des Moines & Southern will finance 
the service to your plant, including the substation and deliver 3 phase, 480 volts, 
60 cycle power to you. 

3. The present 25 cycle power and the new 60 cycle power to your plant will 
be totalled and billed as one account as outlined in our proposal of May 19, 1955. 

4. The monthly power bill will be computed on the following rate: 5,000 kilo- 
watt-hours at 3 cents, 5,000 kilowatt-hours at 2 cents, 40,000 kilowatt-hours at 
1.8 cents, 50,000 kilowatt-hours at 1.7 cents, 100,000 kilowatt-hours at 1.5 cents, 
100,000 kilowatt-hours at 1.2 cents, 1,000,000 kilowatt-hours at 1.02 cents, over 
1,300,000 kilowatt-hours at 0.95 cent. 

5. The fuel clause will be the same as set forth in our letter of May 19, 1955. 

6. Likewise the monthly minimum will be the same i.e. 75 percent of the high- 
est 15 minute demand for the previous 12 months which based on an estimated 
total combined 25- and 60-cycle load, of 900 kilowatts would be 675 kilowatts at 
$2 or $1,350 per month. 

7. The term of contract will be the same as before; i.e., 5 years. 

8. We will have sufficient 60-cycle power available to you by July 1, 1956, 
which is your present target date, or earlier if needed. 

9. We ask that the power factor of your load be held as close to 85 percent as 
possible but not lower than 82 percent. This will benefit you in reduced losses 
on your side of the meter as well as losses on our system. 

10. An adjustment of rates can be negotiated to reduce costs somewhat if op- 
erations would be reduced in time of lower business conditions. 

11. The above I believe covers the salient points of our discussion but if not, 
please let me know. Also if you desire further information on the above please 
do not hesitate to contact me. 

Thanking you for your courtesy in this matter, I am 

Very truly yours, 
L. W. LAUGHLIN, 
Chief Electrical Engineer, Fort Dodge, Des Moines & Southern Raiheay. 
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EXHIBIT B 


DAVENPORT, IowA, September 19, 1958. 
The COMPTROLLER GENERAL OF THE UNITED STATES, 
The General Accounting Office, Washington, D.C. 

DeAR Sir: As the company which called to your attention as an expenditure 
and contract in violation of law the portion of an REA loan for construction of 
a transmission line to serve an addition to the plant facilities of Lehigh Sewer 
Pipe & Tile Co., we have been disturbed at the irresponsible allegations, some 
of which have been printed in the Congressional Record, relating to your decision 
of July 21, 1958 (B-134138). In addition to claims that your decision distorts 
the legislative history of the central-station service limitation, there have been 
suggestions that improper influence has been exercised on you. As to your 
having based your judgment on influence rather than law, the record in this 
matter completely refutes any such insinuation and clearly shows that the matter 
has been presented to you entirely on the merits. 

We believe there is similarly no warrant for the accusation that your decision 
quotes mere fragments of the legislative history out of context to convey an 
erroneous impression of the legislative intent of the central-station service limita- 
tion. In that regard, we refer to a letter to you from Acting Secretary True D. 
Morse dated August 7, 1958, as such letter is set forth at pages 15676—80 of the 
Congressional Record for August 12, 1958. You are obviously throughly familiar 
with the legislative history of the Rural Electrification Act. We will accord- 
ingly make our comments on the subject brief. 

We think the Morse letter refers in large measure to a situation which was not 
before you in your decision of July 21, 1958. We do not contend, nor do we 
get any such impression from your decision, that the mere fact that a power 
company is authorized to serve a given area precludes a loan te a co-op to serve 
such area. Here not only was the area being actually served by the power com- 
pany, but the very customer who was the beneficiary of the challenged loan was 
being served. Your decision clearly speaks in terms of an area actually being 
served by a power company as opposed to an area which a power company is 
legally authorized to serve or which it had indicated a willingness to serve. We 
think that is a very real distinction which has been overlooked in large part 
in the Morse letter. During the 1930's, when there were large unserved areas, 
the issue now under consideration was quite theoretical, since the REA loans 
were for construction in areas not otherwise served, and the loans then made were 
not for duplicating transmission and distribution facilities. We therefore re- 
spectfully disagree with Acting Secretary Morse’s view that your decision would 
in effect have made the rural electrification program of the past 22 years im- 
possible. 

In your decision you quoted portions of the debate relating to the central- 
station service limitation of the Rural Electrification Act. The Morse letter 
quotes additional portions of such debate. It should be noted that, as might be 
expected, the entire debate contains answers which are not entirely responsive 
to questions and also contains numerous instances of apparently inconsistent 
statements by individual Senators. Obviously, congressional intent is to be 
determined from the totality of the legislative history and not from single 
statements made during the course of debate. We believe the legislative history 
considered as a whole compels the conclusion in your decision that the purpose of 
the central-station service limitation was to exclude loans for the paralleling of 
existing facilities by prohibiting the use of loan funds for construction of 
transmission lines and substations to furnish power to an area already served 
by private power companies. It is clearly pointed out in your decision that the 
language of the central-station service limitation as enacted into law was 
somewhat different from the section at the time of the debate of which reference 
had been made. We are sure you had in mind in quoting such debate the fact 
that Senator Norris considered the changed language to be one of a number of 
“more or less forma],amendments” submitted by him (80 Cong. Rec., p. 2824). In 
addition, it should be noted there was no debate when the amendment was passed 
(80 Cong. Rec., p. 2827). We therefore do not think the change in language is 
“the paramount fact” in the legislative history as denominated by Acting Secre- 
tary Morse. 

Admittedly, the act uses the word “person” and jurisdiction must first assure 
there is such a person. When such a person is so located as not to have a ready 
opportunity for service from a public utility, no problem exists. When such a 
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person is located in an area where public utility facilities sufficient for his needs 
are readily available, or if special facilities are offered by the public utility 
operating in the area to serve that person’s needs, the person can no longer be 
deemed not to be receiving central-station service so as to justify an uneconomic 
loan which would duplicate expensive transmission and distribution facilities. 
That, we submit, is the only logical interpretation of the central-station service 
limitation. That the term “unserved person” cannot under the act be given its 
restricted literal meaning is acknowledged by Acting Secretary Morse where he 
states: “It is apparent that the mere fact that a person is receiving service at 
one premise does not preclude him from being considered an ‘unserved person’ 
at other premises.” That admission of the need to consider the area in which 
the person is located cannot logically be limited, we submit, to situations involving 
identity of ownership. That also admits the need to resort to legislative history 
in order to derive congressional intent. It cannot be maintained that the word- 
ing of the statute is so clear there is no room for construction. 

As stated in Opinion No. 4506 of the Solicitor of the Department of Agriculture, 
dated November 24, 1942, the legislative history indicates the central-station 
service limitation “was inserted because of a legislative intent to exclude loans 
for the purpose of paralleling existing systems and thus creating competition 
with established utilities.” No matter how Acting Secretary Morse attempts to 
limit or explain away that language, we believe it is a fair summary of the 
legislative history. 

Acting Secretary Morse’s interpretation would lead to results obviously con- 
trary to the spirit of the act, which would have disastrous effects on existing 
private power companies such as this company who are in good faith attempting 
to serve all the electric requirements of an area. A group of new homes or a 
single new home in a served community, in order to undercut the rates of the 
utility serving the community, could contract for power with a co-op which 
under the Morse theory would be entitled to get 2 percent Government funds to 
finance the new facilities of the co-op. This would put the co-op in position 
where by virtue of having the benefit of a 2 percent REA loan it could later 
pluck off the customers previously served by the private utility company. That, 
of course, is What occurred in the Iowa-Illinois situation, where, after the Lehigh 
tap was constructed with REA funds for the admitted sole purpose of serving 
the additional facilities of Lehigh Pipe (on the theory that such additional 
facilities constituted an unserved customer), Greene County Co-op entered into 
a contract to serve the original facilities of Lehigh Pipe and also the town of 
Lehigh, which were both customers of Iowa-Illinois. 

The interpretation of Acting Secretary Morse would further permit a customer 
to terminate service with a public utility and thereafter to invite service by a 
co-op as a person not already served. It was just that sort of raiding that the 
central-station service limitation was designed to avoid. 

We think the alternate ground of your decision that there appeared little 
basis in the record for considering the new plant of Lehigh Sewer Pipe & Tile 
Co. a person not receiving central-station service so as to authorize the making 
of a loan under section 4 of the Rural Electrification Act is correct beyond cavil. 
The reasoning in Acting Secretary Morse’s letter if adopted would lead to the 
preposterous situation where a farmer who built a new milking parlor, silo, 
barn, or chickenhouse on his farm which was already being served could qualify 
as a beneficiary of an REA loan for the purpose of contracting a transmission 
line to serve the new use. 

In that regard, you may be interested in the enclosed article and pictures 
which appeared in the Des Moines Sunday Register of September 14, 1958. 

We doubt that this letter presents anything which was not thoroughly con- 
sidered by you at the time of your decision. We would not submit it were 
it not for the totally unwarranted public criticisms of you, the misleading state- 
ments regarding the effect of your letter, and the very real damage which the 
rationale of the brief of the Department of Agriculture and that of the N.R.E.C.A. 
would impose on this and other public utilities operating within their service 
areas. 

Respectfully submitted. 

Iowa-ILLInoIs GAs & Etectric Co., 
By (S) H. A. Kiernan, Vice President. 


(NotE.—The articles and pictures from the Des Moines Register referred ts 
above are on file with the committee. ) 
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Senator ELLENDER. I suppose we will have some opposition witnesses 
this afternoon to get their side of it. I hope that the committee will 
act soon on the matter and that its views will be tempered by the 
evidence you produced and ev idence produced by the opponents. 

Mr. Wuirmore. Thank you, sir. 

Senator ELLeNpeR. We shall try to sift out the fact and do the right 
thing. 

Mr. Wuirmore. Thank you, Senator. 

Senator ELLENpER. The committee will stand in recess until 2 o’clock. 

(Thereupon, at 1 p.m., the subcommittee recessed to reconvene at 
2 p.m. of the same day.) 

AFTERNOON SESSION 


Senator Hotianp (presiding). The subcommittee will please come 
to order. 

Mr. Kenneth L. Scott, Director of the Agricultural Credit Service, 
Department of Agriculture, is our first witness. 

Mr. Scorr. Would you like for me, Mr. Chairman, to respond first 
to S. Res. 21? 

Senator Hotianp. I would like you to confine yourself first to S. 
Res. 21. You seem to have a statement here prepared with reference 
to both of them. 

Mr. Scorr. I will be glad to read that part first, that pertains to S. 
Res. 21. 

Senator Hotianp. All right. Then the reporter can pick that part 
out. 

Mr. Scorr. Yes, sir. 


STATEMENT OF KENNETH L. SCOTT, DIRECTOR OF AGRICULTURAL 
CREDIT SERVICE, U.S. DEPARTMENT OF AGRICULTURE 


Mr. Scorr. Beginning on page 2 I have remarks about the S. Res. 
21 which I would like to read first. 

The Department is in accord with the views expressed in S. Res. 21. 

As we stated in our letters of August 7 and October 29, 1958, to the 
Comptroller General, the Department believes that when the Congress 
authorized REA to make loans to bring the benefits of electricity to 
those persons who were not receiving electric service, it meant pre- 
cisely what it said. The Rural E lectrification Act of 1936 prescribed 
a simple test in clear langu: age. Ifa person in a rural area was not, 
in fact, receiving electric s service, REA loan funds could be used to 
bring service to him. For almost 23 years, REA has applied this test 
and the results speak for themselves; about 96 percent of the farms of 
America are now receiving central station service. 

We in the Department have no doubt that the clear intent of the 
Congress has been carried out in the administration of REA. This 
has been plainly manifested in the continuous congressional support 
of the rural electrification program. We shall continue to ¢ arry out 
this intent by making REA loans to serve persons who are, in fact, 
not receiving central station service. Ilowever, In order that any 
doubt as to the congressional intent be removed from the mind of the 
Comptroller Gene ‘al or others, we support the adoption of Senate 
Resolution 21. 
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That, Mr. Chairman, is all 1 have in my prepared statement relat- 
ing to Senate Resolution 21. Mr. Hamil, Administrator of REA, has 
i statement about this if you would care to hear him. 

Senator Hotianp. All right. Senator Young, do you have any 
questions ? 

Senator Youne of Ohio. I have no questions at this time. 

Senator Hotitanp. The next witness is Mr. David A. Hamil, Ad- 
ministrator of the REA. 













STATEMENT OF DAVID A. HAMIL, ADMINISTRATOR, RURAL ELEC- 
TRIFICATION ADMINISTRATION, U.S. DEPARTMENT OF AGRI- 
CULTURE 


Mr. Hamu. Mr. Chairman and members of the committee, this is 
the first occasion I have had to meet with this committee since I was 
before you in June 1956 in connection with confirmation of my ap- 
pointment as Administrator of REA. The 32 months which have 
elapsed have been a time of busy and rewarding experience. 

When I first came before you, my association with rural electrifica 
tion was as a rancher who had helped to bring electric service into sie 
own community and served as a director on the local electric coopera- 
tive for 5 years, and as a member of the Colorado General Assembly 
who had participated actively in legislative matters affecting the rural 
electric sytsems in his State. 

The functions and responsibilities which I assumed as REA Ad- 
Ininistrator were new to me and different in many respects from any 
of my previous experiences. It was my first position in the executive 
branch of any government. Those of you who have served in both 
legislative and executive capacities will understand when I say there 
is quite a difference between making a law and administering it. 

In giving you my views on the pending legislation which is under 
consideration here today, it is appropriate that I render an account 
of my administration. 

Reference to Senate Resolution 21 which is before your committee 
today is appropriate at this point. I want to assure you that the basic 
1936 act is being interpreted and administered in accordance with the 
intent of the Congress and will continue to be so interpreted and ad- 
ministered until the Congress changes it. This position has been and 
continues to be strongly supported by the Secretary and the General 
Counsel of the Department. 

The letters referred to in Senate Resolution 21 speak for themselves 
on this point. I want here and now to state for the record my deep 
apprec iation for the support given us on these vital matters by the 
Secretary and the General ¢ ‘ounsel and the people in their offices, and 
by the Members of Congress who have stood by us in our firm resolution 
to carry on as we have in the past. 

That concludes my statement on Senate Resolution 21 and I am 
here to answer any questions. 

Senator Hoxiianp. Is there any clarifying legislation of any kind 
that would serve to simplify the administr ation of the REA program 
from the standpoint of making it very clear where the REA effort 
begins and ends and where the field ‘of service by the commercial 


companies ends. 
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Mr. Hamiz. No. Under the present legislation, Mr. Chairman, 
there is no point of demarcation except we do not make loans to serve 
customers who are at that time being served. 

There are differences of opinion as to what may be service. 

Senator Hotitanp. Well, we have had some cases arise in my own 
State which make me realize that the point isn’t entirely clear. For 
instance, requests for service requiring long extensions of line by 
people who are located close to or adjoining commercial lines, who 
are not actually connected with those commercial lines. 

What is the standard there under present law and under present 
administration as to when you take jurisdiction of such cases and when 
you feel they should be served by REA? 

Mr. Hamm. Well, as you know, Mr. Chairman, the borrowers from 
REA are locally operated entities and we are acting in the capacity of 
their bankers for serving unserved people. 

The loans that we make are self-liquidating and repayable. 

Therefore, if the parties to whom they are extending service are 
beneficiaries according to the act, Mr. Chairman, they are eligible for 
an REA loan. 

Senator HoLtzanp. That is the sole controlling factor? Whether 
such service can become profitable or would be a drain on their or- 
ganization ¢ 

Mr. Hamit. That primarily comes in the jurisdiction of the entity 
making the application to us. 

However, we check that very thoroughly to see if the organization 
borrowing from REA is on a self-sustaining and self-supporting basis 
and that the loans are repayable from income. 

Senator HoLuanp. Well, you mean by that that the local borrowing 
organization is the sole judge of whether or not they should make a 
certain connection, no matter how long it is, provided that their total 
system is such as to afford a good credit risk to REA. 

Mr. Hamu. That isa question that does not come up too often, Sen- 
ator, the length of the proposed extension. 

The policies that control most of the organizations borrowing from 
REA are such that the extension is self-supporting. 

Do I make that clear? In other words, if there is going to be an ex- 
tension to their system, they want that portion of the system to be a 
near as possible self-supporting. In other words, it is unusual to run a 
long line to pick up some one member out there unless it is some ex- 
tremely unusual circumstances. 

There are some places in the wide open parts of, we will say, the 
West, where they might have to go 15 miles to meet a load, a farm load 
or a ranch load. However, in the cases that I am personally familiar 
with, those are pretty well on a self- -supporting basis. 

Senator Hottanp. The REA as such then does not regard it as its 
responsibility to determine whether or not the particular extension 
sought to be financed would be self-supporting on its own basis, but 
regards that as something for the local unit to deter mine. And your 
test is whether or not the whole security of the system is adequate. 

Mr. Hama. It is looked at from both aspects, Mr. Chairman. 

Senator HoLtanp. Are you desirous that the Rural Electrification 


Administration have responsibility to see whether or not the particular 
extension is an economical one ¢ @ 


Mr. Hamu. Yes. 
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Senator Hoitnanp. What do you regard as a proper conclusion if 
you find that the local single extension being considered is not eco- 
nomical ? 

Mr. Hami. Well, you are getting down to where I will have to 
cite a specific case for you. I have in mind a case where the place 
was quite remote. The proposed borrower was in a good enough 
financial condition from its other operations to carry this particular 
extension whose guaranteed minimums were going to be reasonably 
high to begin with. We granted a loan to those people even though 
that particular portion of the system was going to be uneconomical, 
but the entire unit, Mr. Chairman, was self- -supporting. If we were 
not doing that we would never have accomplished area coverage. 

Senator Hontanp. You regard your responsibility as adequately 
discharged if you are sure that the sec urity offered within the whole 
system offers you a safe loan ? 

Mr. Hamiu. Yes. 

Senator Hotianp. In its earning power / 

Mr. Hami. And its earning power will cover it. And those people 
who are requesting service are » eligible, under the act, and are unserved 
rural people. 

Senator Hotianp. All right. The first point is one that has caused 
concern as I have stated. 

The second point is this, do you regard it as appropriate and proper 
for REA to serve a new industry coming into a place where it does 
have a connection in proximity to an established commercial line 
simply because it is unserved, even though considerable extension has 
to be made to get to it. 

Mr. Hamin. Well, I have granted loans for that purpose, Mr 
Chairman. 

Senator Hotianp. Give us an instance of that if you don’t mind. 

Mr. Hamu. The instance of the loan in question here this morning. 

Senator Hotianp. A new entity. 

Mr. Hamu. For a new entity. I would like to state for the 
record 

Senator Hotitanp. What were the facts there if they were different 
in any respect in your understanding from those stated by the witness, 
Mr. Whitmore ? 

Mr. Hamu. I would cite the case as I have it in my own words. 
The service was being provided in that particular area by a railroad 
company. It was 25- cycle energy; 25-cycle energy, to most people 
building a new plant today, is antiquated. It isout of date. Motors 
and equipment necessary to use 25-cycle energy are like the horse 
and buggy. They just. don’t come regularly any more. 

This organization, the Lehigh Sewer Pipe & ( ‘lay Co. was going 
to build a new plant in the area. They wanted to use 60-cycle en- 
gines, and applied to the railroad company for service and were noti- 
fied that 60-cycle energy was unavailable. 

So the applicant went to the cooperative and the cooperative sur- 
veyed the situation and figured that they could provide 60-cycle 
energy and submitted an application for that portion of the loan 
nceeessary to transmit energy into the area. And the loan was granted. 

The present company in the area, the lowa-Illinois Gas & Electric 
Co., was at the time that the original contractual arrangements were 
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disc ussed not even the owner of the facilities, the distribution facil- 
ities in the area. They later came and wanted to supply the load. 
The cooperative had already made its arrangements for prov iding 
power in the area, and we followed through with our loan provision. 

Senator Hotitanp. That provision was a loan to allow what con- 
struction ? 

Mr. Hamu. It allowed the construction of a transmission line into 
the area. However, I think that there are other places being served 
off of this system also. In other words, the line did not have to be 
particularly for this one unit. 

Senator Hotianp. You heard Mr. Whitmore’s testimony this morn- 
ing, did you? 

‘Mr. Hast. Yes, I heard Mr. Whitmore’s testimony. 

Senator Hotianp. Is there any part of it which you think was not 
in accord with the facts ? 

Mr. Hamin. The only part that I would say was that at the time 
the proposal came up, his company’s predecesssor was supplying 25- 
cycle energy which was not the type of energy that this organization 
wanted in their new plant. Their predecessor indic ated, at least. 
from information that I have, they didn’t care to go into converters 
or things that would be necessary to provide 60-cyc cle energy. 

Senator Hottanp. Was it your belief in granting the loan that the 
commercial company serving that precise area was not prepared to 
or willing to supply the service that the customer requested. 

Mr. Hamin. That is right. 

Senator Hottanp. If he had been ready and willing to supply that 
precise service, your decision would have been what ? 

Mr. Hamm. It might have been different. The loan was granted 
upon the conditions that did prevail, not what might have been. 

Senator Hotnanp. Let us take a hypothetical case. If that com- 
mercial company had had a line about 160 feet from the new plant, 
and had had the precise kind of power available in adequate amount 
to supply the customer at the new plant, would you have felt that 
the loan should be granted by REA for constructing a line 20 miles 
long to reach the place ? ¢ 

Mr. ane I think you have answered your own question, Mr. 
Chairman. I don’t believe we would have been requested to have 
granted a loan, had those other circumstances prevailed. 

Senator Hottanp. That isn’t the question. The question is what, 
under REA policy, would you have regarded as your duty to do, to 
grant or to refuse the loan under the facts that I have stated if they 
had existed 2 

Mr. Hamin. Well, each one must be looked at as a separate case. 
Basically, we don’t grant loans where the service is already being 
supplied. That is contrary to the act. 

Senator Hotianp. This isn’t a question of whether service is already 
being supplied. This is a question where service is available, if it had 
been available 160 feet distant, of the type of electricity wanted by 
the customer and in the amount adequate to service him, as contrasted 
with the necessity of the co-op building a new line 20 miles long. 
What would your decision have been if the facts had been as I have 
stated them in my hypothetical question ? 

Mr. Hamu. It would have been against the amount of money to 
build the line. 
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Senator Hottannp. Against granting the loan ? 

Mr. Hain. Yes. 

Senator Hoxtianp. I think that begins to shape up a policy. I 
think it is the function of this committee to find out what the policy 
of the REA is, and if your policy is to decline to grant a loan under 
conditions which I have stated to a new commercial plant being 
built within 160 feet of an existing transmission line of a commercial 
company, if that company had the type of power in adequate amount 
to render the required service as contrasted with the requirement of 
building a 20-mile line of service by the co-op. Do you feel that the 
policy would have been to deny under such circumstances. 

Mr. Hamin. Yes. 

(This matter is further discussed in the following letter dated 
Mar. 9, 1959, from Administrator Hamil to Chairman Holland.) 


U.S. DEPARTMENT OF AGRICULTURE, 
RURAL ELECTRIFICATION ADMINISTRATION, 
Washington, D.C., March 9, 1959. 
Hon. SPESSARD L. HOLLAND, 
Chairman, Subcommittee on Agricultural Credit and Rural Electrification, 
Committee on Agriculture and Forestry, U.S. Senate. 

DEAR SENATOR HOLLAND: During the course of the hearings on March 6, 1959, 
before your subcommittee on Senate Resolution 21, you requested that we submit 
data bearing upon the electric service furnished by Greene County Rural 
Electric Cooperative to Lehigh Sewer Pipe & Tile Co. 

There are attached for inclusion at appropriate points in the transcript of 
the hearings a résumé of REA actions with respect to approval of the electric 
service contract between Greene County and Lehigh and a statement of the rates 
charged for this service by Greene County. 

In reviewing the transcript of the hearings held on March 5 on Senate Reso 
lution 21, we find that a portion of the record which deals with REA loan policy, 
when read out of context from later discussion and without reference to the 
firm position taken in the Department’s August 7, 1958, and October 29, 1958, 
letters to the Comptroller General, could lead to a misunderstanding of REA 
loan policy. 

In view of the importance of obtaining a clear understanding of this matter, 
we wish to clarify and reemphasize the policy which governs REA loan actions. 
It is requested that this letter be inserted at the appropriate point in the 
transcript of the March 5 hearings. 

The test of eligibility for a loan financing the rendering of electric service 
is found in the specific language of section 4 of the Rural Electrification Act of 
1936 which authorizes loans to be made “for the furnishing of electric energy 
to persons in rural areas who are not receiving central station service.” 
[Emphasis supplied.] It was and is today REA policy to make loans to serve 
all persons who meet this test without regard to the availability of service 
from another source. The disastrous effects upon the REA program of apply- 
ing the tests of availability of service advanced in the Comptroller General’s 
decisions are stated in full in the Department’s letter of August 7, 1958, under 
the caption “Program Effects of Imposition of ‘Availability’ Restriction,” and 
in the ‘‘Analysis of Comptroller General’s Opinion of Otcober 15, 1958” attached 
to the Department’s letter of October 29, 1958. 

There are additional tests applied to loan applications, such as the test of 
feasibility, the ability of the borrower to repay the loan as it becomes due with 
interest. These tests were not at issue in the Iowa loan. 

During the course of my testimony, you presented a hypothetical case. It 
involved financing the construction of a 20-mile line to serve premises located 
within 160 feet of another existing adequate source of electric service. To 
eliminate any possibility of misunderstanding, I wish to state that if the 
premises referred to in the hypothetical case were not actually receiving service 
from another supplier, these premises would be eligible for service from an 
REA-financed line. 

Sincerely, 
Davip A. Hamin, Administrator. 
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Senator Hotianp. I think that begins to make a policy. 

Senator A1rken. I would like to ask a question. On this 20-mile line 
to serve the plant, would there be other users picked up on the way ¢ 

Mr. Hamu. In this particular case, Senator, this is a transmission 
line that is of heavier capacity and this will feed electric energy down 
into this area and feed it back halfway, possibly, to provide other 
service. 

Senator Aiken. It was a main transmission line? 

Mr. Hamu. It is transmitting higher power energy than is neces- 
sary for normal use. 

Senator ArkEN. What I was going to ask was this, would furnish- 
ing the amount of electricity that would be used by the plant make it 
possible to serve 50 or 75 other potential users, who perhaps would not 
have been served otherwise ¢ 

Mr. Hamu. It might have been, but in this particular case I doubt 
if there were that many unserved places in this part of Iowa at that 
particular time. However, REA’s studies show that you do not build 
a powerline to meet requirements for 1 year. You had better be look- 
ing ahead 4 or 5 or 10 years because if you don’t you will waste a lot 
of somebody’s money in rebuilding facilities every year or two. 

Senator Arken. I was thinking back to the early days when the 
REA was getting started, and perhaps would be undertaking to serve, 
say, 75 light users but who needed it nevertheless and perhaps 2 or 3 
large users would increase the total volume, so that it would be pos- 
sible to serve all of them. 

I recall cases where companies have shot the line in and picked up 
the two or three big users, making it virtually prohibitive to serve 
the others. I was just trying to make sure what this case was; I think 
I understand it now. 

Mr. Hani. At the present time the State of Iowa is reasonably well 
covered. There are changes occurring all of the time. In building 
rural utilities as well as other types of utilities, lines must be heavied 
up to take care of conditions as they change. 

Senator Aiken. Anyway, the purpose of Senate Resolution 21 is not, 
Mr. Chairman, to determine whether the REA did right or wrong or 
would have done right or wrong in this case. Senate Resolution 21 is 
to block an erroneous interpretation of the intent of Congress for the 
REA program as a whole. 

I know nothing about this individual case. 

Senator Hotianp. So far as the chairman of the subcommittee is 
concerned he is satisfied with the statement of the Administrator which 
he understands to be, that the justification for the granting of the loan 
in this case was based upon the lack of the kind of service required of 
the commercial company, it being, you might say, adjoining within 160 
feet of the new plant and the other, the co-op line, being so far away 
it required a 20-mile transmission line, but having the kind of service 
that was required and in an adequate amount. That is a basis for the 
decision which I can understand. I understand that the Administrator 
has testified or meant to testify that but for the fact that the commercial 
company did not have the type of power required, I mean in the amount 
required, he would not have approved the loan, regarding that as not 
within the policy of REA to do. 
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That makes sense to me. I don’t know whether it does to anybody 
else. We have to apply these ee it seems to me, case by case, 
but you have got to have a policy. I don’t want to approve some- 
thing in blank unless I know what kind of policy I am approving. 
I can approve that type of policy. 


Senator Talmadge. 
Senator TALMADGE. Mr. Chairman, and Mr. Hamil, I regret I didn’t 


get here earlier for your direct testimony. U nfortunately, I have two 
committee meetings today simultaneously. It is difficult to be in two 
different places at the same time. 

Because of that fact I might go into some testimony that you have 
already given. Particularly, some that Mr. Whitmore gave this 
morning and that I did not hear. I want to see if I can get this thing 
clearly fixed in mind. 

As I understand it, the Comptroller General objected to a certain 
loan involving the C ‘entral Iowa Power C ooperative, in Cedar Rapids, 
Iowa. 

Mr. Hamiw. Yes. 

Senator Tautmaper. Your position and the position of Secretary 
Benson was in favor of that particular loan. 

Mr. Hamiu. Yes. 

Senator Tautmapee. That is the point the distinguished chairman 
has been asking about. The one involving the construction of a power- 
line to serve primarily an industry 20 miles from your nearest line. 

Mr. Hamu. Can I correct that ? 

Senator Tatmapce. Please do. 

Mr. Hami. The cooperative had a line already in the area but it 
is of insufficient capacity to provide the loads needed. They were 
serving the residence of one of the employees of the Lehigh Sewer Pipe 
& Clay Co. in the immediate vicinity of the plant but it was of insuf- 
ficient capacity, Senator Talamadge, to provide the capacity needed 
by the clay plant. 

Senator Tatmapce. That is the REA line that you are referring to? 

Mr. Hamiu. Yes, the Greene County Electric Cooperative. 

Senator TatmapeGe. Was there any other powerline in that area? 

Mr. Hamin. Yes, there was. 

Senator Tatmaper. That was available. 

Mr. Hamu. Yes, there was, through lines of the Fort Dodge and 
Des Moines & Southern Railroad Co., who were offering 25-cycle 
energy at that time and was the predecessor of the organization now 
having those facilities, the lowa-Ilinois Gas & Electric Co. 

Senator Tanmapee. So the indust ry found it was without electrical 
power from either source, either the REA cooperative or the other? 

Mr. Hamin. They were going to construct a new plant in that 
vicinity. The then supplier of their old plant was furnishing them 
with 25-cycle energy which, in their opinion, was not the type that 
they wanted for their new plant. 

Senator Taumapee. And that particular supplier failed and refused 
to make available the type of electrical energy they desired. 

Mr. Hamu. | understand that to be true. 

Senator Tatmapcr. At which point the REA cooperative decided 
to furnish adequate power and filed their petition for a loan, is that 
correct 4 
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Mr. Hamu. They did apply to REA for a loan to build this trans 
mission line into the system, into this area, which loan was granted. 

Senator Tatmaper. You and Secretary Benson approved the loan 
and the Comptroller General disapproved the loan. 

Mr. Hamu. Well, the REA Administrator approved the loan. 
After that was done, the Comptroller General at a later date in his 
opinion stated that he thought we had acted contrary to the act. 
Our attorneys for the Department of Agriculture went into it. We 
submitted our position and that position was later partially suste _ 
at least, by a return letter from the Comptroller General, and he a 
that time, if my interpretation is correct, was going to refer the m: iter 
to the Congress. I think that that brought on Senator Aiken’s and 
others’ resolution here which, in my opinion, if adopted, is a statement 
of the expression of the opinion of the Congress. 

Senator Tatmaper. I appreciate that. I am beginning to get this 
more in perspective now. 

i heard your answer to the questions of the distinguished chairman. 
Is it the policy of the REA Administrator not to make loans where 
adequate power facilities are already available to serve the public? 

Mr. Hanus. That is true. 

Senator TaumMapce. Is that inthe REA Act also? 

Mr. Hamin. The REA Act, Senator Talmadge, says that we make 
loans for serving persons in unserved rural areas. 

Senator Tautmapcr. By “unserved” do you construe that to mean 
that there is no power available for the purchasers in that area 

Mr. Hamin. You have asked me a point blank question, Senator, 
that I will have to qualify the answer to. 

Senator TatmMapce. Answer it any way you like. 

Mr. Hamiz. I will have to qualify my answer to say that if these 
people are served, then REA borrowers would not be qualified to go in 
there and offer service tothem. If it isan unserved person in a rural 
area and the borrower from REA does apply for a loan, to serve an 
unserved party, he is eligible. 

Senator Tatmaper. But if the area is served the application of the 
loan would be denied. 

Mr. Hamin. Yes, if he is served—I am trying to get that straight. 
Each one is on an individual case basis. In some cases if you have an 
adverse State commission decision, you might have to deny it. But 
sometimes—— 

Senator TatmMapce. So that as to Federal policy and law, without 
regard to a partic ular utility, or subject. Your policy is to disap- 
prove applications of loans in areas that are presently being served 
by others for electrical energy, is that correct / 

Mr. Hamm To persons—unserved persons in the area. 

Senator TatmMaper. Suppose you had, as is the case in most rural 
areas, at least, it was several years ago—fortunately we have REA’s 
in most rural areas now—some area that was partially served and, in 

the same general area, another area not served, what would the policy 
be? 

Mr. Hamin. We would make the loan. 

Senator TatmapcGr. Do you make loans to cover the area not being 
served, and also the area being served—which would it be ? 
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Mr. Hamun. It would be the person. We are not making loans 
for areas. We are making loans for persons, people, or corporations, 
and those are all defined in the act which tells you what a “person” is. 
It is quite plain. 

Senator Tatmaper. Then it would be the prerogative of whomever 
you made the loan to, to determine whether they went into serve the 
unserved area, is that correct ? 

Mr. Hamin. The unserved area has nothing to do with it. It is the 
unserved individual or the corporation. They are eligible under the 
act, Senator Talmadge. That is the interpretation that has been 
placed on the act for some 23 years. 

Senator TatmMaper. You would not 

Mr. Hani. It is the person, not the area. 

Senator Tatmapce. You would not make loans to individuals to 
serve the city of New York ¢ 

Mr. Hamin. Not in the city of New York, because that is a little 
larger than 1,500, and it is already served. 

Senator Tanmaper. That is what I am trying to find out, the policy 
as to the served area. Again, I cannot get that clear. 

Mr. Hamm. New York City has corporate boundaries. 

Senator TaLMapGE. Yes, sir. 

Mr. Hamin. That is right. We have no loan jurisdiction within 
the city of New York. 

Senator Tatmapcér. In other words, all of the loans must be made 
in unincorporated areas ? 

Mr. Hamin. Not larger than 1,500. 

Senator TaLMApGE. 1,500 or less / 

Mr. Hamin. 1,500 or less. 

Senator Tatmaper. That begins to clarify it somewhat. 

I will ask you another question or two about the matter that you 
and Senator Holland discussed. Was the loan under question made 
for the specific purpose of building a line to serve a particular in- 
dustry that did not have adequate power, or was it to extend the 
lines in the general unserved area 4 

Mr. Hamin. It was made, if my interpret: ation of it is right, to 
serve this load and possibly other people who may come under the 
line and to add capacity in the area in which this cooperative was 
serving. 

Senator Tatmapce. Let me give you a hypothetical question. Hy- 
pothetical questions are sometimes difficult and not always easy to 
answer 

Suppose the Atomic Energy Commission, American Aluminum Co., 
or some other giant user of power decided to build a plant in some 
remote area, in Georgi: 1. Suppose also that there was a powerline 10 
miles from there but at no other points. 

If an application were made to you to extend an REA line there, 
would you grant it? 

Mr. Hamit. It is unserved 4 

Senator Tatmaper. Yes, sir. 

Mr. Hamin. Yes, sir. 

Senator TatmMapcGE. Suppose at the same time some other public 
utility wanted to extend that same line, what would the policy of the 
REA Administrator be ? 
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Mr. Hamu. Well, the policy of the Administrator in the case of that 
kind would be to w eigh the facts in the case, Senator. If the borrower 
from REA had helped to develop the load ‘and this was in a territor y 
in which he had service potential, we would weigh the circumstances, 
and if it looked favorable from all aspects we probably would grant 
the loan. 

Right here, I would like to put this into the record, so that everybody 
in the country understands it. We have competitive aspects between 
the borrowers from REA and other types of suppliers all over the 
country. And if we think we have seen anything in the first 23 years, 
just wait until the next 23. 

Senator Tatmapce. That is the point I am trying to clear up now. 
Where is this area of competition, if any, between the rural electrific: 
tion cooperatives and other public utilities? Your sole ene, as 
I understand it, is whether or not the area needs electrical power and 
whether they can repay the loan. 

Mr. Hamu. That is correct. 

Senator Taumaper. You have no desire to compete with any public 
utility to be first in the particular area or to be foremost in the par- 
ticular area to provide power. 

Mr. Hamin. We do not, Senator, as a lending agency of the Federal 
Government. However, at the local level, to say there would not be 
some competitive aspects, would not be looking at the whole matter of 
electrifying the country and maintaining stability i in your organiza- 
tion. 

Borrowers from REA did go into sparsely settled areas, provided 
the service that prior to that time most areas were not receiv ing. When 
a little opportunity for betterment comes along, do you think they, as 
American citizens, should step aside? They don’t do it. That is the 
way it is. There is no use of thinking they will step out and give up 
when somebody else wants to come in. 

I developed a good business of my own at home. Do you think 
I will step aside because somebody else doesn’t like what I am doing? 
Are you going to step out of your business in Georgia because some- 
body else does not like it? You will not do it. 

It is developing a competitive aspect, and it probably, will continue. 
In my opinion, it is good for both cooperatives and other suppliers of 
energy. 

Senator Tatmaper. It makes more power available in the area. 

Mr. Hani. Yes. 

Senator Tatmapcr. Getting back to that same point, I thought 
Senator Aiken described it very well this morning when he started off 
with the skim-milk theory, then as more people settled in a particular 
area, demand for electrical power becomes greater and becomes more 
desirable from both standpoints. Do you see any necessity of passing a 

resolution, Senate Resolution 21, to cover the validity of all previous 
loans that have been made by the REA, in view - ‘the Comptroller 
General's decision—I believe it is listed as B-13413 

Mr. Hamin. Senator, I believe that the second letter that came back 
to the Department of Agriculture from the Office of the Comptroller 
General indicated that a statement of policy from the Congress might 
be a guideline. Therefore, a resolution from the Congress would be 
an expression of approval or disapproval of policies. 
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I don’t think we have made any illegal loans. If I felt we had been 
making illegal loans, we have been getting the wrong legal advice. 
I don’t think we have been. I think our legal advice has been good, 
and I think that our loans have been under the act. 

Until there is indication from the Congress that we are not lending 
the money for the purposes for which they make it available to us, we 
will continue to follow the same policy. 

Senator Tatmapce. I thank the witness. Those are all of the ques- 
tions I have. I beg to be excused, because there is a witness from 
Georgia appearing before the Finance C ommittee, of which I am also 
a member, and I am finding it difficult to be in both pl: ices. 

Senator Hottanp. Weare reluctant to have you leave. 

Senator Williams? 

Senator WiiiiaMs. I did have some questions, but they have all been 
answered. 

Senator HoLtianp. Let me go back to this a minute, if I may, on the 
question of preexisting prior loans. It seems to me that the committee, 
when it gets down to examining this resolution, is going to want to 
know very definitely whether or not there is any real need for the Sen- 
ate resolution, or a statement from the Senate, as to any question af- 
fecting the legality either of former loans that have been completely 
paid out, or former loans which are in process of being paid out. 

My experience is that loans are granted and that they are paid out 
as certain parts of the construction goes ahead. That is true, isn’t it? 

Mr. Scorr. Yes. 

Senator HoLtitanp. So my question at this time is—and I address it 
to both Mr. Hamil and Mr. Scott, and let them both answer it in turn 
if they will—whether, in their judgment, there is a question of any 
seriousness relative to the prior loans which have been fully paid, 
money all advanced, and, also, as to prior loans made but are not now 
paid out in whole or in part. 

Mr. Scorr. Mr. Chairman, when this first opinion came—and, as a 
matter of fact, when we received the second opinion, there was grave 
concern in the Secretary’s Office about the possible effect of that upon 
not only the future loan policy of REA, but also on the loans that 
had been made, and those on which there was yet to be funds advanced. 

We felt, and do now, that the matter, by all means, needs to be 
cleared up in some manner, either by a further action or opinion by 
the Comptroller General completely concurring with the Depart- 
ment’s viewpoint, or some other action such as this resolution to 
clarify the intention of the Congress. We think it is a serious matter 
to have the question raised. 

Senator Hotitanp. The Congress does not control opinions of the 
Comptroller General. If he was a controllable person we would 

have a very poor Comptroller General. But the Congress, the two 
Houses together, can give expression to what they reg: ard as the proper 
congressional intent in the enactment, preservation, and support by 
appropriations of an agency. 

As I see it, there are two different questions involved here. One is 
the question we are talking about now, the question of any problem 
of the stability of the REA now existing, because of the former loans 
or because of loans now granted but still undisbursed in whole or in 
part. 
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The other—and the Senator from Vermont is here and I see he is 
following me very closely in what I am stating—the other question, 
it seems to me, is more clearly stating, if that can be done, the policy 
of Congress in this field so that the statement will be available for the 
guidance of the Administrator and the borrowers, the general public, 
the power companies and the courts, as to the policy that should be 
followed in the future in consideration of future applications. Let 
me stop right there. 

Do you, Senator Aiken, regard both of those questions as being 
proper questions coming up under this? 

Senator Arken. I would answer the first part “Yes,” with regard 
to the past loans. As to the policy on future loans, I think that should 

take the form of direct legislative proposals, because you cannot say 
that it was the intent of the C ongress in 1935—was that it? 

Mr. Hamin. 1936. 

Senator Aiken. That it was set until 1958 and from then on it 
becomes something else. 

I think it would have to go through the regular channels of legisla- 
tion in order to modify the intent of C ongress. 

There is something more that could probably be made a little 
clearer for Mr. Hamil and his staff. I noticed that Mr. Mynatt, his 
counsel, is with him, and there are two or three questions that ought 
to be answered to make the testimony, I think, complete and accur ate. 

I don’t know anything about the Iowa case, "put I do believe the law 
provides that REA shall serve “persons not receiving central station 
service.” 

When you received the application from the Lehigh Sewer Pipe & 
Tile Co.—is that it? 

Mr. Hamin. Yes. 

Senator Arken. When you received an application from this com- 
pany, did you regard that application as coming from an area or a 
person? There is where the difference between you and the Comp- 
troller General comes in. 

Mr. Hamit. REA didn’t receive anything from Lehigh. 

Senator A1kEN. Who made the application ? 

Mr. Hamin. We received the application from Central Iowa Elec- 
tric Power Cooperative who serve a number of cooperatives in that 
area, including the Greene County Cooperative. 

Senator Arken. But did you regard the Lehigh Pipe & Tile Co. 
as being a person or an area / 

Would you mind if Mr. Mynatt answers that? I assume that he 
had to go over the application. 
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Mr. Mynarr. My name is Edward F. Mynatt, Assistant General 
Counsel, Department of Agriculture. 

Mr. Chairman, and Senator Aiken, there are two questions in- 
volved. The first is the Iowa loan. 

Senator Hottanp. What ? 

Mr. Mynarr. The Iowa loan, as to whether that was a valid loan, 
the loan we have been talking about this morning. Our standard for 
determining whether a loan is legal is this: Our act provides for the 
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making of loans to persons in rural areas not receiving central station 
service. 

“Rural areas” is defined as those outside of towns and cities of 1,500 
or more population, The phrase “persons not receiving central sta- 
tion service” grows out of the old Delco units, of whic h some were in 
use at that time. Persons using those Delco units were made eligible 
because Delco service was not considered central station service. 

The $120,000 involved here was a small part of a $11 million loan, 
as I recall. This was made to a federated generation and transmis- 
sion cooperative. One hundred and twenty thousand dollars was set 
aside to furnish this transmission line, the so-called Lehigh tap, to 
serve this industrial load. 

Again I am speaking as to the law. 

Senator Hornanp. You had implied that this loan was from the 
proper borrower and for a proper purpose and in proper amount— 
you had decided that. 

Mr. Mynarr. It was returned at one time. This contract had been 
returned because we had some questions about it. And it was resub- 
mitted with additional data. And we cite seven reasons on page 14 
of our first submission to the Comptroller General for determining 
that this was an unserved person. 

Senator ArkEN. A person / 

Mr. Mynarrt. Yes, sir. 

Senator A1kEeN. Not an area? 

Mr. Mynarr. Let me say this: I don’t think we would be here to- 
day, nor would Senator Aiken and the gentlemen who have intro- 
duced this resolution if it had not been for this statement of the 


Comptroller General’s about unserved are 
Here is the reason for the resolution. It appears on page 7 of the 
S 
Comptroller General’s original decision. 
] g 


It is clear from the above-quoted statements that the purpose of the central 
station service limitation was to exclude loans for the paralleling of existing 
systems or creating competition with existing facilities by prohibiting the use 
of loan funds for construction of transmission lines and substations to furnish 
power to an area already served by private power companies when such com- 
panies are willing to provide adequate central station service to persons within 
the area who are not tied to the powerline. 

Mr. Chairman, right here in this committee in 1936 with Senator 
Norris providing the leadership the bill was changed. The original 
draft of the bill in this very committee provided for an area limita- 
tion but the bill as enacted provided only an unserved person 
limitation. And the bill was reported out of this committee and was 
enacted for the purpose of making loans to persons in rural areas, 
not receiving central station service. 

From the very time that the act was passed our criterion has been, 
is this person receiving central station service? If he is not, a loan 
may be legally made. Of course, there are, as the Administrator and 
Mr. Scott pointed out, administrative determinations. But our rea- 
sons for feeling that the Comptroller General set a completely new 
standard, and I submit it does, is because loans are not made for 
areas but for persons. If a power company is in an area and there is 
power available, then we cannot make loans, they said. We objected 
to that. They came back again and they changed it just a little 
bit. Others may have another view, but on October 15 when they 
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came back again they changed their concept to attempt to define or 
redefine “unserved person.” They left out area limitations. 

Then they said, ‘Now a served person may be a person that stil! 
isn’t getting electricity if he is alongside, on adjacent, within a rea- 
sonable distance, or if no extension of the line is required.” You 
see it in all of those terms. 

What would be “a reasonable distance” in Wyoming I don’t think 
would be in New Jersey, necessarily. 

What is “adjacent”? Or “alongside of a powerline” is quite 
indefinite. 

New standards have been applied. Let me say conservatively 
90 percent of the loans that have been made in the past, or I think, 
of those that will be made in the future, would violate the area con- 
cept, and it would be almost impossible for the Administrator to 
determine whether a man was alongside, adjacent, within a reasonable 
distance of a powerline. 

We have a criterion which Congress established. It was debated 
on the floor and made abundantly “clear by Senator Norris and Mr. 
Rayburn, and Senator McNary. 

Here’s the competition we were not permitted to engage in. We 
could not make a loan to serve a person already receiving central 
station service. That is the reason for the Department’s feeling at 
the time this came up 

Senator Hottanp. Let me ask you a question. I may not have it 
clearly but did this customer already have a plant at this site? 

Mr. Mynarr. Yes. 

Senator Horttanp. Was he being served by the utility company ? 

Mr. Mynatr. He was being served by the predecessor of this utility 
company. 

Senator Hotianp. By this utility company ? 

Mr. Mynarr. By a predecessor, a railroad company. 

Senator Hotianp. This was a railroad company that had this cus- 
tomer to serve and was serving as a public utility. 

Mr. Mynarr. That is right. 

Senator Hotianp. A server of power ? 

Mr. Mynarr. Yes. 

Senator Hotuanp. Let me develop this just a minute. Then I will 
be glad to yield. 

As I understand it, from just a quick reading of Mr. Whitmore’s 
position, the customer then decided to build a larger plant, a new 
lant, adjoining, but not replacing the other, not on the same site 
But a short distance aw ay, is that correct ? 

Mr. Mynatr. Yes, sir. 

Senator Hottanp. And the question was whether or not that new 
plant was entitled to be served by this co-op under REA policy by the 
extension of the 20-mile transmission line to supply that ener gy to that 
new plant belonging, however, to the same customer. That was the 
question, wasn’t it ? 

Mr. Mynartr. That is right. 

Senator Hotianp. All right. Really then, does not the thing hinge 
on the matter that Mr. Hamil has already testified about: namely, 
that the existing utility was not able to supply to that new plant the 
type of power that it wanted and needed? Must it not stand on that 
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cround because after all it is the same customer, isn’t it? Is it the 
same customer / 

Mr. Mynarr. It is the same customer. 

Senator Hotitanp. At approximately the same site 

Mr. Mynatr. But we do not think that common ownership, or the 
fact. of 160 feet would necessarily mean that it was the same customer 
receiving service at this new plant. It is the same organization that 
owns both plants. 

Senator Hotianp. You mean you think that if a man who has a 
supplying line that is 160 feet away is building a new plant that he is 
not the same customer. 

Mr. Mynarrt. I question if he had a household separated from him, 
that he was renting or had a member of the family in, that it might 
necessarily be the same customer. 

Senator Hotianp. I thought you had a splendidly good case of 
policy from the testimony of "Mr. Hamil, but I am beginning to doubt 
it if your testimony is correct, because you are laying no emph: isis at 
all upon the inability of the existing utility to render to the new plant 
160 feet away the type of electrical ener gy that it required. 

Mr. Mynarrt. It is only one of the considerations that was taken 
into account in determining that this was an unserved person; yes. 

Senator Horzanp. All right. Now I can begin to follow you on that. 
It was not the same kind of policy. At that close range, the same 
ownership, the same company, the same type of business, I think you 
would have to make a very tenuous interpretation of the law to say 
that it is a different unserved customer. I would not agree with you. 

Mr. Mynatr. There are a number of factors, and that was one of the 
controlling factors. 

Senator Hotzanp. You have not mentioned that. That was the 
controlling factor, was it? 

Mr. Mynarr. Well, yes; I think it was one. 

Senator Hotitanp. All right. Let us let it stand on that. 

Senator Arxen. My second question was this: Was the tile com- 
pany actually getting central station service? 

Mr. Mynartr. Not for 60-cycle equipment; that is the point. 

Senator Hotianp. It comes back to that. 

Mr. Mynarr. That is the point that the Administrator made. 

Senator HoLtianp. It was getting it at 25 cycles? 

Mr. Mynarr. Yes. 

Senator Hotitanp. No question about being the same one, attached 
to the public utility company and getting 25-cycle service and had 
been for some time? 

Mr. Mynarrt. Yes. 

Senator Hotianp. The basis of the decision, really, is that they 
didn’t want this same type of service, could not operate with that 
same type of service, and Mr. Hamil testified that the public utility 
would not furnish the type of service they needed; is that correct ? 

Mr. Hamu. I think I am correct in stating that the predecessor 
company to the present owners of these fac ilities indicated that they 
were not interested in putting in converters necessary to provide th: at 
type of service. 

Senator Hotitanpb. That makes a case. I don’t see the case without 
that set of facts. 


38001—59——7 
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Senator Aiken. I think it is clear. I think the situation has been 
cleared up as well as you can clear it up. 

Mr. Mynarr. This is one case, and there was an honest dispute 
about the facts. As to the question of the area concept as against 
the unserved-person concept, that throws into issue all of the loans 
we have made in the past. 

Senator Arken. I think we always have to face a situation in a 
case like this where the company might come around later and say, 
“We would have done this” and there is no way of telling whether 
they actually would have done it and under what conditions and 
at what rates they would have done it. 

Senator Hotianp. The question is whether they agreed to do it. 
And if they did not, that is what you relied upon? 

Mr. Mynarr. Yes; in part. 

Senator Hottanp. That has been true in so many cases. ‘The serv 
ice company has not been aggressive, progressive, and that is a mat- 
ter of policy for them to determine. But as I see it, that is the 
controlling factor in your case. If it is not, I want to hear it now. 
You are all here before us, counsel, Administrator, and the head 
of the Department of Agriculture, who has charge of this. If that 
is not the key to your case, and the point that you decided it on, let 
us hear something to the contrary. 

Mr. Mynarr. I can put into the record the seven points that we 
listed in our sibealacion: 

The electric facility serving Lehigh’s old plant—the 25 cycles—could not with- 
out major rehabilitation and reconstruction be utilized to serve the new plant. 


In other words, they were not equipped. It would have cost each 


supplier approximately $100,000 to have served them. 


The power requirements of the new plant greatly exceeded and overshadowed 
the electrical requirements of existing old plant. 

Lehigh’s capital investment in the new premises greatly exceeds and over- 
shadows its capital investment in the old plant. 

The capital investment required for providing electric service to the new 
plant, regardless of the supplier, is very substantial in this case in the order 
of $100,000 and greatly exceeds and overshadows the capital investment in 
electric facilities serving the old plant. 

Senator Hottanp. What would that have to do with the old plant? 
Do you mean to say if a farmer is being supplied by a public utility 
company and decides to put in on the farm dairy facilities to serve 
a thousand milkers instead of the 50 that he is using now so as to 
require vastly increased power and different types of transformers 
and the like, that he would become another customer? 

Mr. Mynarr. Not of itself, but again here the manager in his affi- 
davit of this plant, points out all of these things as showi ing that this 
was a completely separate operation. This is one standing alone. 

No, sir— 
the location and scope of the new plant were determined by Lehigh in the light 
of a desired new electrical supplier. 

That is the statement of the manager. 

The operation of the new plant was completely independent of the operation 
of the old plant. 

He so testified. And this one point, Mr. Chairman— 


Green County had been serving, since 1952, a Lehigh owner residence located 
on the same tract. 
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In other words, both utilities were already serving on this tract. 

Senator Aiken. Greene County is a cooper rative? 

Mr. Mynarr. Yes, sir. We had both suppliers on this very tract 
at the very time. It is all of those factors, certainly, including the one 
that you mentioned. 

Senator Hottanp. You put that first, didn’t you ? 

Mr. Mynarr. Yes. 

Senator Hotianp. You still put it first. 

Mr. Mynarr. Yes, it is first. 

Senator HoLtanp. So far as I am concerned that is the only one that 
Ihave heard that makesacase. All right, sir. 

Senator ArkEN. No more questions. 

Senator HoLLanp. There are no other members present. Mr. Scott, 
I don’t believe you have testified on any aspect of the problem we have 
been talking about. 

Mr. Scorr. As I stated, Mr. Chairman, in response to your question 
a little bit ago, we have been very concerned about this, as a question. 
It bothered us a great deal to have a difference of opinion with the 
Comptroller General’s Office. 

Senator HoLLtanp. Sure, it should bother you. 

Mr. Scorr. We would like very much in one way or another to get 
it reconciled. 

Senator Hottanp. He is the watchdog of the Congress. He repre- 
sents the legislative arm, looking at your performance and measuring 
it against what he understands the legislation to require. 

Mr. Scorr. That isr ight. 

Senator Hotutanp. We are certainly not going to try to bind his 
conscience or override his convictions. We thoroughly are within our 
rights in stating our own policy and interpretation as to what the 
Congress meant, but not to try to say, “You must either take this 
view or else.” That isn’t the kind of man we want in the Comp- 
troller’s office. 

Mr. Scorr. Iam sure of that. 

Senator Hotianp. All right, go ahead. 

Mr. Scorr. That isall I have on this resolution. 

Senator Aiken. I think this is the first time that I have ever dif- 
fered with the Comptroller General’s Office. Almost invariably I 
agree with their decisions. 

Senator Hotitanp. That has been my experience, almost invariably, 
although I have disagreed with them on two or three matters before. 

Senator Aiken. You have a right to. 

Senator Hottanp. We have a right to, and to stand up for our un- 
derstanding of it just as the Administrator has. I find no fault with 
anybody w ho stands up for what he believes the law means. 

IT do want to see the Administrator stick by the real reason for mak- 
ing this loan that seems to be the occasion for this controversy. 

T think the only supportable reason is that the utility could not fur- 
nish the type of power required, and would not adjust. If that is it, 
why that makesacase. As I understand it, you are stating that ¢ 

Mr. Scorr. That was it. 

Senator Hotianp. All right. 

Mr. Hamu. In conclusion, Mr. Chairman, we are trying to carry 
out the REA Act to the very best of our ability, and if we are not 

‘arrying it out the way it should be in the eyes of Congress, then 
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we would appreciate direction along that line. Otherwise, we are go- 
ing to continue just like we are. 

‘Senator Honianp. May I say to you, and speaking only for myself, 
that I think you realize as well as we do that the question of what is 
the proper policy is a much more disturbing question now than when 
you began with a larger part of the rural homes and communities un- 
served. Now you are serving 95 or 96 percent of the rural homes. 
Am I correct about that ? 

Mr. Hamiv. They are being about—— 

Senator Hotianp. I mean 

Mr. Hani. Yes; that is right. 

Senator Hotianp. Further extensions are going to more and more 

require the having of a sound policy as to what does and what does not 
constitute undue interference with established private enterprise. | 
think you folks understand that that is the case more clearly than 
anybody else. I think this is a fine occasion for the declaration of 
principles of policy which I think should not be simply addressed to 
whitewashing everything that has gone before, and approving of cer- 
tain letters which we don’t even yet know what the contents are, and 
from what has been read to us it appears there are things in the letters 
that, at least, are in accord with the chairman’s view and those that 
are not. So it is very difficult to say in a blanket way we should by 
resolution approve everything that has been done before or that is 
proposed to be done in the future under the principles outlined here. 
[ think it is a real challenge and opportunity to try to lay down a pol- 
icy that is sensible and constructive, and which ‘allows the REA to 
not only continue to render service, but to become sounder financially 


and incomewise, but at the same time one that does not destroy our 
concept of encouraging private enterprise. 

(Whereupon, at 3 p.m., the subcommittee proceeded to consideration 
of S. 75.) 
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FRIDAY, MARCH 6, 1959 


U.S. SENATE, SUBCOMMITTEE 
oN AGRICULTURAL CREDIT AND RuRAL ELECTRIFICATION 
OF THE COMMITTEE ON AGRICULTURE AND ForESTRY, 
Washington, D.C. 


The subcommittee met, pursuant to adjournment, at 10 a.m., in 
room 324, Senate Office Building, Senator Spessard L. Holland 
(chairman of the subcommittee) presiding. 

Present : Senators Holland, Ellender (chairman of the full commit- 
tee), Talmadge, Young of Ohio, and Schoeppel. 

Also present : Senator Aiken. 

Senator Hotianp. The subcommittee will please come to order. 

The Senator from Montana, Senator Murray, asked that his state- 
ment in support of Senate Resolution 21 be filed in the record. 

Without objection, that will be done. 

(The statement referred to follows :) 


STATEMENT FILED BY Hon. JAMES E. MurrAy, A U.S. SENATOR FROM THE STATE OF 
MONTANA 


Mr. Chairman and members of the subcommittee, as a cosponsor of the Aiken 
resolution (S. Res. 21) I am in full agreement with its purpose, which is to 
reject the Comptroller General’s decisions of July 21, 1958, and October 15, 1958, 
which narrowly limit the authority and scope of activities of the Rural Elec- 
trification Administration. 

I think it would be pointless for me to remind this committee of my long- 
standing interest in and support of the rural electrification program. In that 
regard, the record speaks for itself. 

I do appreciate, however, the opportunity to present this statement to the 
committee because I would like to give the committee what I consider to have 
been the intent of Congress with respect to the Rural Electrification Act during 
the years that rural electrification has made its remarkable contribution to 
rural life in the United States. I will then give my opinion concerning the in- 
tent of the Congress at this time. 

Throughout all of its legislative history, the Congress intended the Rural 
Electrification Act of 1936, as amended, to be the authority for the REA Admin- 
istrator to approve loans to rural electric cooperatives and public power dis- 
tricts for the purpose of serving persons in rural areas. 

The plain language of the Rural Electrification Act states that the Adminis- 
trator is authorized to make loans to provide electric service, “to persons in 
rural areas who are not receiving central station service * * *.” 

In my considered judgment the only criterion governing the eligibility of a 
person in a rural area to receive the service of REA is as follows: If a person 
lives in a rural area and is unserved, REA can make a loan to provide him 
with service. 

I am sure that my colleagues in the Congress never intended for the Adminis- 
trator to have authority to decide whether a person in one area was eligible 
to receive service, while a person living in some other area was not eligible for 
service. No administrator has ever so interpreted his authority. Rural electri- 
fication would never have made the great progress that it has if every applicant 
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for service had required a subjective review of his eligibility on the basis of 
whether he was nea¥ or far from an existing powerline. The law was clear— 
if the person requesting service lived in a rural area and did not have service 
he was automatically eligible. This test of eligibility was clearly enunciated by 
the late Senator George Norris, coauthor and chief Senate sponsor of the bill 
which became the Rural Electrification Act of 1986, and it has been so under- 
stood in the Congress, the Comptroller General’s rulings in July and October 
of 1958 notwithstanding. 

As to the present situation, it is my opinion that the Congress has had no 
reason to change its views regarding the eligibility of rural people to obtain 
electric service. One and all will agree that all rural people that do not have 
service are entitled to have it. It will be cause for rejoicing when central station 
electric service is available to all of our rural people, for when that has been 
accomplished REA will have completed its first major phase. After all rural 
people are served the REA’s responsibility will become that of maintaining an 
adequate supply of current to meet fully the requirements of those they serve. 

I consider the rulings of the Comptroller General to be contrary to the intent 
of Congress, if not a usurpation of legislative authority, and I urge this com- 
mittee to report out Senate Resolution 21 so that the Senate may have an 
opportunity to adopt it promptly. 

I also desire to file for your record copy of a statement concerning §S. 144 
I am today filing before the House committee. 


STATEMENT OF SENATOR JAMES E. MURRAY BEFORE THE SUBCOMMITTEE ON Ex- 
ECUTIVE AND LEGISLATIVE REORGANIZATION OF THE HOUSE COMMITTEE ON 
GOVERNMENT OPERATIONS, RURAL ELECTRIFICATION ADMINISTRATION 


Mr. Chairman and members of the subcommittee, I am availing myself of 
this opportunity to express my wholehearted support of the Price bill (H.R. 
1321) which is designed to rescue REA from the political hand of the Secretary 
of Agriculture. 

As you know, H.R. 1321 is identical to S. 144 which has been introduced by 
Senator Humphrey, my colleague from Montana, Senator Mansfield, and a 
number of other Senators, including myself. My own support, therefore, is 100 
percent back of this bill. 

This is a moderate bill. It is designed to restore to the Administrator of 
REA the authority he had prior to the Secretary of Agriculture’s reorganization 
of REA about a year and a half ago under Reorganization Plan No. 2 of 1953. 

There are many reasons for taking REA out from under Secretary Benson’s 
rule altogether. But this bill does not go to such extremes. It will merely 
put REA back to the state of power and responsibility that proved so success- 
full through the 15 years or so before the Secretary took over. The bill does not 
set up any new agencies in an already overcrowded bureaucratic maze. But it 
does free the REA Administrator from political interference. 

I would like to remind the committee that I was first elected to the United 
States Senate in 1934 and during the more than 24 years since that time I have 
supported the Rural Electrification Administration program from the modest 
beginning that was authorized by President Roosevelt's Executive order, dated 
May 11, 1935, to the present time. During a period of less than one generation 
we have seen a remarkable change brought about in rural life in this country. 
Less than 6 percent of Montana’s farms were electrified with power from central 
power stations in 19385. Today nearly 88 percent of our farms have such 
service. In the United States as a whole more than 95 percent of all farms 
have central station electric service. This transformation was brought about in 
a large measure by the RBA and it took place for the most part before Reorgani- 
zation Plan No. 2 took much of the Administration’s authority and transferred 
it to the Secretary of Agriculture. 

When the Congress established the REA it was our intention to divoree its 
activities from partisan politics. We established the office of the Administrator 
and gave that office full authority to carry out a constructive program. We 
set the term of office of the Administrator at 10 years because we wanted to give 
continuity of direction to the program for a period that would minimize the 
possibility of frequent change for political reasons. 

Farmers in Montana and I am sure elsewhere in the country, who are so 
dependent upon the efficient operation of rural electric systems see dangers 
in having Secretary Benson invested with great authority over the REA pro- 
gram. Statements frequently made by Secretary Benson in which he has 





RURAL ELECTRIFICATION LOANS 99 


advocated the private financing of rural electric systems and higher rates 
of interest on REA loans quite naturally cause farm people to question his 
understanding of the program and his sympathetic consideration of rural 
problems. 

Directors and managers of our rural electric systems are even more con- 
cerned with the possibility of the Secretary invoking new restrictive criteria 
on the approval of their loan applications. While no serious impairment of 
the program has come to light to date, our rural people would feel more 
secure if control were taken from a politically appointed officer and returned 
to the hands of an administrator who would have an unbiased interest and 
the professional competence to evaluate the merits of loan applications solely 
on the basis of their technical, legal and financial feasibility and necessity. 

For the reasons noted above I urge you to report out the bill before you so 
that we may vote its passage at the earliest possible time. 


Senator Hottanp. The Senator from Pennsylvania, Senator Clark, 
has asked that there be included in the record a copy of the resolution 
passed by the Pennsylvania Rural Electrification Association at its 
meeting in Bedford, Pa., on January 21 and 22, concerning Senate 
Resolution 21. 

Without objection that course will be followed. 

(The resolution referred to is on p. 4.) 

Senator Hottanp. The Senator from Missouri, Senator Hennings, 
requests inclusion in the record of a telegram in support of Senate 
Resolution 21, which he has received from Mr. Julius Helm, general 
manager of the Missouri State Rural Electric Association. 

Without objection, that will be done. 

(The telegram referred to follows:) 

Marcu 2, 1959. 
Hon. THoMAS C. HENNINGS, Jr. 
U.S. Senate, 
Washington, D. C.: 

This is with reference to Senate Agriculture Subcommittee hearings on Senate 
Resolution 21, March 5. Since impossible to appear before committee or submit 
prepared statement would appreciate your informing committee that our associ- 
ation which comprises 405 duly elected REA co-op directors and 46 managers 
representing approximately 245,000 rural consumers in Missouri wholeheartedly 
support Senate Resolution 21. We are unalterably opposed to omnious revised 
ruling of Comptroller General issued October 15 which in effect is the same as his 
July 21 ruling and would in our opinion, restrict REA Administrator’s loan- 
making authority by prohibiting loans in areas that power companies claim they 
are willing to serve. We simply don’t believe this was intent of Congress when 
it enacted Rural Electrification Act of 1936 and hope you will make our position 
known to the committee. 

JuLIus HELM, 
General Manager, Missouri State Electric Association. 
JEFFERSON CIty, Mo. 


Senator HoLttanp. The Senator from Alabama, Senator Hill, wishes 
to file a prepared statement in the record. 
Without objection, that is permitted. 


STATEMENT FILED By Hon. Lister Hitt, A U.S. SENATOR FROM THE STATE OF 
ALABAMA 


Mr. Chairman, I would like for the record to show that I strongly urge this 
committee’s approval of Senate Resolution 21, which to my mind is essential to 
the continued effectiveness of the entire rural electrification program in this 
country. 

Senate Resolution 21 is made necessary by ruling by the Comptroller General 
of the United States that were it followed would effectively stymie REA—one of 
the greatest social and economic programs this country has ever seen. 

Twenty-three years ago only 1 farm in every 10 in this country had electricity. 
The other nine lived by the flickering and inadequate light of kerosene lanterns. 





100 RURAL ELECTRIFICATION LOANS 


There was on these farms no electricity for water pumps, feedmixers, power 
tools, chicken brooders, milking machines, and coolers and milkhouse ventilators. 

There were none of these or any of the estimated 250 uses of electric power 
that today promote farm production. And there most certainly was no power 
for “mere” conveniences such as refrigerators, stoves, and radios. 

This was the situation when the private power producers labored forth with 
predictions that rural electrification was almost complete, that the farmer and 
the rural families had all the electricity they wanted. 

Today 9% out of every 10 farms throughout the width and breadth of this land 
have electricity to produce more and better of the food and substance that sus- 
tains us all. And while he is producing more and better, the farmer lives in 
comfort comparable to that of his city brother. 

Probably nowhere in history can we find a parallel to this miracle of the 
electrification of the American farm. 

It is not by coincidence that these 23 miracle years parallel the birth and 
development of the REA program. 

During the 23 years this program has been in operation about 1,000 REA coop- 
eratives, organized by local people and completely owned and operated by local 
people, have borrowed $3.77 billion from REA to build modern electric power 
systems to serve the rural areas. 

Rural electric co-ops have not only brought power to 53 percent of all American 
farms, but at the same time have supplied the competitive push that largely 
accounts for much of the rest. 

There is no lessening in this rural trend to more and more power use. In fact, 
the demand for on-the-farm power is now doubling every 5 to 7 years. 

Before Franklin Roosevelt, George Norris, Sam Rayburn, and the others 
brought REA into the American power picture, the private companies had the 
field to themselves. Rural home and business owners, often within sight of high 
lines linking “cream” customer areas, pleaded for power and the answer was that 
the companies “simply were not ready to develop the territory.” 

Representative W. R. Poage, of Texas, long-time leader in REA legislation, put 
it this way: “There never would have been a single rural electric cooperative had 
the power companies of American met the reasonable needs of the rural areas for 
electricity.” 

But they did not and REA was born and brought light and power and a better 
life to thousands who, without doubt, would otherwise still be in the dark. 

And still the farmer today is in trouble. He is caught in a price vise that 
threatens to snuff out the life of thousands of small operators. And the Federal 
farm program helps turn the vise. 

RBA provides one of the few bright spots in the American farm picture today. 

Even the program’s traditional enemies know this and no longer dare openly 
to advocate the death of REA. Their approach is through proposals to “im- 
prove.” 

Their devious methods are nowhere more visible than in a recent ruling by 
Comptroller General Joseph Campbell, appointed to his present position Decem- 
ber 15, 1954, by President Eisenhower. 

This ruling ordered an unprecedented restriction on the REA loan-making 
authority. The ruling completely reverses the clear intent of the Congress as 
set forth in the REA Act. Furthermore, it ignores 23 years of successful 
administration of REA. 

I strongly protested this ruling to the Comptroller General, and while he has 
not reversed his ruling, he has said he does not intend to enforce it. Of course, 
he will not enforce it because there is no statutory provision prohibiting or 
restricting the use of REA appropriaitons except as set forth in the language 
of the REA Act. And as long as this is the case, the REA Administrator is not 
required to answer to the Comptroller General for his actions. He is required 
to answer only to the Congress of the United States. 

The bill now before this committee expresses the intention of the Congress 
that REA continue the successful administrative formula it has employed in 
the past. 

Continuation of REA is essential for farmers are becoming more and more 
dependent upon electricity as a production tool. Already some 400 farm uses 
for electricity are known and more than half of these directly increase profits 
and production. 

In this situation we cannot allow our farm people to be dumped in the laps of 
Wall Street. 
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We must prevent this, for the farmer remains the backbone of our economy. 
It is upon his success and well-being that our entire economy still depends. 

When he is helped, as with REA, to achieve better things, the effect is felt 
in increased business everywhere. It stimulates private business, both locally 
and nationally. 

Surveys show, for instance, that for every dollar invested in rural power 
facilities, the farmer invests three to four dollars in wiring, plumbing and 
electrical appliances. 

Also, when power is available the establishment of industry in rural areas 
is encouraged. The importance of this latter to today’s industrial revolution 
is unmistakable, not only to the South but all sections of the country. 

Senator Hotianp. All right. 

Mr. Keller. 

Mr. Keer. Yes, sir. 

Senator Hottanp. Are there other witnesses present who wish to 
be heard, because so far as I know this will be the last day of open 
hearings. 

We have had no request for other testimony than that to be given by 
the witnesses who appeared yesterday and those who will either appear 
today or received permission to file statements. 

Is there anyone else to be heard ? 

(No response. ) 

Senator Hotitanp. That being the case, we will close the record 
with today’s hearing. 
All right, Mr. Keller. 


STATEMENTS OF ROBERT F. KELLER, GENERAL COUNSEL, AND 
RALPH E. RAMSEY, ASSOCIATE GENERAL COUNSEL, GENERAL 


ACCOUNTING OFFICE 


Mr. Keiier. Mr. Chairman, I have with me Mr. Ralph E. Ramsey, 
who is Associate General Counsel of the General Accounting Office. 

In the interest of time I wish to file for the record my prepared 
statement, if that is satisfactory, and then I will read parts of it. 

Senator Hottanp. Without objection, the entire statement will be 
printed in the hearing record. How many pages do you have? 

Mr. Kewier. There are six. 

Senator Hotianp. All right, you may proceed. 

Mr. Kener. At the outset, Mr. Chairman, we wish to say that we 
have no objection to the approval of S. Res. 21. It would clarify 
a difference of opinion existing between our office and the Depart- 
ment of Agriculture on the interpretation of the REA Act. Our 
letters to the Secretary of Agriculture pertaining to this matter, 
particularly those of October 15 and December 8, 1958, stated quite 
clearly that the only action we proposed to take in connection with the 
loan in question and the interpretation of the REA, was to report 
the matter to the Congress for whatever action the Congress might 
consider appropriate. In fact, we advised the Secretary ‘of Agric ~ul- 
ture we would take no other action in connection with the partic ular 
loan that was considered, or any action on future similar loans, in the 
absence of an expression of congressional intent to the contrary. 

The decisions of the Comptroller General resulted from a loan 
made by the Rural Electrification Administration (REA) to the 
Central Iowa Power Cooperative (CIPCO). By letter dated October 
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10, 1957, the Iowa-Illinois Gas & Eletric Co. (Iowa-Illinois) called 
our attention toa loan of $11,173,000 to CIPCO. 

I am not certain that letter is in the record, Mr. Chairman, and 
we will offer it. The letter is adressed to the Comptroller General 
from Iowa-Lllinois Gas & Electric Co. It is dated October 10, 1957. 

Senator Hottanp. Without objection, that letter will be admitted. 

( The letter referred to is on p. 57.) 

Mr. Ketter. Mr. Chairman, the factual situation on the particular 
loan was covered on two occasions yesterday. There is one point, 
however, where there seems to be some difference of opinion, or differ- 
ence of fact, which I would like to point out. 

According to our records, the Fort Dodge, Des Moines & Southern 
Railway Co., by letter dated May 19, 1955, and again orally on 
September 28, 1955, confirmed by letter dated October ‘4, 1955, offered 
to furnish to Lehigh Pipe 60-cycle electric service for its proposed 
new plant. 

Senator Hotianp. On that point—— 

Mr. Ketier. Yes, sir. 

Senator HoLtianp. On what date was the commitment made by the 
Greene County Cooperative to furnish power ? 

Mr. Ketier. Subsequent to the date of the REA loan which was 
on September 9, 1955. Undoubtedly there were negotiations prior to 
that time. 

(For letters referred to above see p. 72 and p. 75.) 

Senator Hotianp. All right, proceed. 

Mr. Ketier. On October 28, 1957, we forwarded Iowa-Illinois’ 
letter of October 10, 1957, to the Department of Agriculture for a 
report. The Department’s report was furnished on December 3, 
1957. 

(For report referred to above see p. 64.) 

Mr. Krtier. After consideration of this report and an additional 
report dated May 5, 1958, we advised the Secretary of Agriculture by 
letter of July 21, 1958, that in our view the legislative history of the 
central station service limitation (sees. 2 and 4 of the REA Act) 
disclosed that its purpose was to exclude loans of the type involved. 
That is, it was intended to exclude loans for the purpose of paralleling 
existing systems or creating competition with existing facilities. We 
further stated in that letter rant aside from the legislative history, we 
were of the view that where a new building or plant of an industrial 
company is located scone 160 feet from an old building or 
plant of the same company on the same tract of ground and the old 
plant is receiving central station service from a power supplier who 
has offered to furnish adequate central station service to the new plant, 
there appeared little basis for considering the new plant a person not 
receiving central station service so as to: authorize the m: aking of a loan, 
or the use of loan funds under section 4 of the REA Act for the purpose 
of constructing facilities to furnish electric service to the new plant. 
We advised the Secretary that unless he recovered from Cipco the 
amount advanced to construct the Lehigh tap, we would be required to 
report the matter to Congress. 

By letter dated August 7, 1958, the Acting Secretary of Agriculture 
requested that we reconsider our letter of July 21, 1958. Among 
other things he advised us that REA has kept the Congress fully 
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informed of its activities over the years, and indicated that the Con- 
eress acquiesced in REA’s making loans for the purpose of serving 
any unserved persons; and that it has been RE.A’s uniform administra- 
tive practice over the past 22 years to make loans to bring electric 
serve to all unserved persons in rural areas, and reiterated ‘thi at this 
had been so without regard to the “availability” of service from 
other sources. 

(For letter referred to above see p. 13.) 

Mr. Ketter. By letter, dated October 15, 1958, to the Secretary of 
Agriculture, we clarified our letter of July 21, 1958. We: advised the 
Secretary that we contemplated only situations where the unserved 
person was located, in effect, on, i.e., alongside of, existing power 
lines, and the owner of the lines w as ready, w illing, and able to furnish 
adequate central station service at a reasonable price. We also reiter- 
ated our view that under the facts and circumstances in the instant 
case, there was little basis for considering the new plant of Lehigh a 
person not receiving central station service. We then stated that the 
long-continued administrative practice, as reported by the Acting 
Secretary, if carried on with congressional knowledge, would tend to 
support the Department’ s position or, at least, indie: ate congressional 
acquiescence in the practice followed by the Department. 

Therefore, we advised the Secretary that we would take only such 
action as might be necessary to insure congressional knowledge of 
REA’s interpretation of the act and the practices followed by includ- 
ing the matter in our next audit report to the Congress on REA activ- 
ities for whatever action the Congress might deem appropriate; and 
that no action need be taken by the Department to recover back the 
$120,000 before it fell due. 

(F or letter referred to above see p. 22.) 

Mr. Ketter. By letter dated October 29, 1958, the Acting Secretary 
of Agriculture transmitted for our information the Department’ s 
ant lysis of the points made in our letter of October 15, 1958, and again 
advised that the Department disagreed with our conclusions in the 
matter. 

(For letter referred to above see p. 35.) 

Mr. Keiirr. By letter dated December 8, 1958, we again advised 
the Secretary of Agriculture that under the facts and circumstances 
we would take no action to recover the specific loan under considera- 
tion, and would not attempt to recover any future similar loans or 
take any other action concerning the present administrative practice 
of REA in the absence of an expression of congressional intent to the 
contrary. 

(For letter referred to above see p. 41.) 

Mr. Ketier. I think, Mr. Chairman, that summarizes our position 
on this case, and on Senate Resolution 21. 

I think there is a very honest difference of opinion between the 
General Accounting Office and the REA on the interpretation of the 
REA Act, and we all have differences of opinion at times, but I do 
want to make one thing quite clear. 

As a result of this case there have been some indications that the 
General Accounting Office might be for private power and against 
public power. I want to make it clear that we are not concerned with 
that matter. It is our job to examine the Government’s fiscal trans- 
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actions, and to see that they are carried out in accordance with the 
laws enacted by Congress, and the intent of the Congress. 

Senator Hottanp. Well, there are two matters on which I think 
your statement requires considerable amplification. 

First is your statement that in your letters you stated to the Depart- 
ment of Agriculture and REA that in your opinion the legislative 
record—let me quote from the opinion— 


the legislative history of the central station service limitation, sections 2 and 4 
of the REA Act, disclosed that its purpose was to exclude loans of the type 
involved. 

What is the basis contained in that legislative history of the act 
that brings you to that conclusion ¢ 

Mr. Keuier. Our basis, Mr. Chairman, is fully set forth in our 
letters of July 21, 1958, and October 15, 1958. I will be glad to go over 
them. 

Senator Honianp. Of course, you were writing then, and you are 
testifying now, and the thing I wanted you to do is to point out to 
this committee the details in the legislative history which, in your 
opinion, supported the conclusion that the legislative history excluded 
this type of loan from service by REA. 

I think that is the meat of your position. 

Mr. Ketier. That is correct, sir. 

Senator ArkEN. We agreed yesterday to have these documents put 
in the record. 

Senator Hotianp. Off the record. 

( Discussion off the record. ) 

Senator Horianp. On the record. 

Senator Arken. Mr. Keller, I notice that you refer to a letter written 
October 10, 1957, by the Iowa-Illinois Gas & Electric Co., calling your 
attention to the loan of $11,173,000 to CIPCO, although this loan was 
by the REA Act. 

Is there any explanation of why there was a delay of 2 years in 
reporting this loan which they apparently thought should not have 
been made ? 

Mr. Ketuer. Not to my knowledge. 

Senator Arken. And noexplanation has been given for that delay ? 

Mr. Kerrier. No. Perhaps the company can answer that question. 
But I know the company was in court and the question came up as 
to their right to sue or bring an action. 

Senator A1rkEN. Also, when was the offer of Iowa-I]linois to furnish 
electric power to Lehigh made? Wasn’t it a considerable time after 
the REA had made the loan for the same purpose? Did they furnish 
you with the rates and terms under which they would furnish the 
power only by submitting a copy of a letter dated May 19, 1955? 

Mr. Krier. Yes, sir; according to a copy of a letter that was sub- 
mitted to us by Iowa-Illinois. The letter is dated May 19, 1955, 
addressed to Lehigh Sewer Pipe & Tile Co., attention Mr. Joe A. 
Bryant, vice president and general manager, signed by L. W. Laughlin, 
chief electrical engineer, on ‘the letterhead—— 

Senator Homan. Just a moment, is that letter in the record ? 

Mr. Keiier. Not tomy knowledge. 

Senator HoLitanp. Is that letter in the record ? 

Mr. Rarueun. It is, Mr. Chairman, it is an attachment to exhibit D 
to Mr. Whitmore’s statement. 
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Senator Hotianp. Thank you. 

(For letter referred to above see p. 72.) 

Senator ArkEN. Does the letter set forth the rates and terms upon 
which ype was to be furnished ? 

Mr. Kexier. In my opinion it does, but I am not an engineer. 

Senator Hotitanp. Off the record. 

(Discussion off the record. ) 

Senator ArKEN. With the attorney for the Iowa-Illinois Co. here, 
I wonder if he could tell us, Mr. Cnairman, why the complaint was 
not made at the time instead of 2 years after the loan had been made. 

Senator Hotianp. I suggest that just as soon as this witness is 
through here, that we call the counsel, and then you can ask any 
questions you think are appropriate. 

All right, Mr. Keller. 

Mr. Ke.ier. Referring back to your question as to the legislative 
history on which we based our inter pretation of the act, I refer you to 
page 5 of our letter of July 21, 1958, wherein we state : 

* * * the following statements made on the floor of the House and Senate 
during debate on the bill which became the Rural Electrification Act of 1936, as 
they appear in the Congressional Record, volume 80: 

“Mr. McNary. I have my own idea.” 

Senator Hottanp. Just a moment, I think I have the wrong letter. 
There are several letters here all bound up together, and I am trying 
to follow this. 

Mr. Ramsey. July 21. 

Senator Hotianp. All right, proceed, sir. 

Mr. KeLuer. ee 

Senator ArkEN. The Department of Agriculture did come back with 
other material. 

Mr. Keuuer. Yes, sir. 

Senator ArkEN. This is all in the record, and it was put in the 
record yesterday. 

Mr. Keuuer. Yes, sir; it isin the record. 

Senator Ho.tianp. It is inthe record. All right, go right ahead, sir. 

Mr. Kevuer. I am quoting from page 5: 

Mr. McNary. I have my own idea as to the interpretation and definition of 
the expression “electrification of rural areas not receiving central-station 
electric light and power service.” What interpretation does the Senator place 
upon that language? Could he illustrate it? 

Mr. Norris (author of the bill). That means, as I understand, and as I 
think the present administration is now doing, that there will not be set up an 
organization and money loaned to it for the purpose of electrifying a rural area 
which is now supplied. There are now, of course, a large number of rural dis- 
tricts already supplied with electricity from central power stations. * * * 
[Emphasis added. | 

Mr. McNary. We probably are together generally, but under the language 
used, it seems to me, where a plant is now in existence which is adequately 
supplying a certain area with electricity, none of the money provided by the bill 
could be used for that purpose. [Emphasis added.] 

Mr. Norris. That is as I understand it. 

ok * * * * * a 

Mr. McNary. I think we want a definite meaning fixed, because I think it is 
an important proposition. The prohibition would relate to a central station 
furnishing light and power in an area that is now enjoying adequate service. 
Is that the Senator’s interpretation? 

Mr. Norris. Yes (80 Congressional Record 2751, pt. 3). 

* * * * * 
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actions, and to see that they are carried out in accordance with the 
laws enacted by Congress, and the intent of the Congress. 

Senator HoLianp. Well, there are two matters on which I think 
your statement requires considerable amplification. 

First is your statement that in your letters you stated to the Depart- 
ment of Agriculture and REA that in your opinion the legislative 
record—let me quote from the opinion— 
the legislative history of the central station service limitation, sections 2 and 4 
of the REA Act, disclosed that its purpose was to exclude loans of the type 
involved. 

What is the basis contained in that legislative history of the act 
that brings you to that conclusion ¢ 

Mr. Keuver. Our basis, Mr. Chairman, is fully set forth in our 
letters of July 21, 1958, and October 15, 1958. I will be glad to go over 
them. 

Senator Honianp. Of course, you were writing then, and you are 
testifying now, and the thing I ‘wanted you to do is to point out to 
this committee the details in the legislative history which, in your 
opinion, supported the conclusion that the legislative history excluded 
this type of loan from service by REA. 

I think that is the meat of your position. 

Mr. Ketier. That is correct, sir. 

Senator Arken. We agreed yesterday to have these documents put 
in the record. 

Senator Hotnanp. Off the record. 

( Discussion off the record. ) 

Senator Horianp. On the record. 

Senator Arken. Mr. Keller, I notice that you refer to a letter written 
October 10, 1957, by the Iowa-Illinois Gas & Electric Co., calling your 
attention to the loan of $11,173,000 to CIPCO, although this loan was 
by the REA Act. 

Is there any explanation of why there was a delay of 2 years in 
reporting this loan which they apparently thought should not have 
been made? 

Mr. Ketter. Not to my knowledge. 

Senator Aiken. And no explanation has been given for that delay ? 

Mr. Krnier. No. Perhaps the company can answer that question. 
But I know the company was in court and the question came up as 
to their right to sue or bring an action. 

Senator ArkeN. Also, when was the offer of Iowa-TIllinois to furnish 
electric power to Lehigh made? Wasn’t it a considerable time after 
the REA had made the loan for the same purpose? Did they furnish 
you with the rates and terms under which they would furnish the 
power only by submitting a copy of a letter dated May 19, 1955? 

Mr. Kerrier. Yes, sir; according toa as of a letter that was sub- 
mitted to us by Tow a-Ilinois. The letter is dated May 19, 1955, 
addressed to Lehigh Sewer Pipe & Tile Co., attention Mr. Joe A. 
Bryant, vice president and general manager, signed by L. W. Laughlin, 
chief electrical engineer, on the letterhead- 

Senator Homanp. Just a moment, is that latter in the record ? 

Mr. Keiier. Not tomy knowledge. 

Senator HoLitanp. Is that letter in the record ? 

Mr. Rarupun. It is, Mr. Chairman, it is an attachment to exhibit D 
to Mr. Whitmore’s statement. 
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Senator Hotianp. Thank you. 

(For letter referred to above see p. 72.) 

Senator A1KEN. Does the letter set forth the rates and terms upon 
which power was to be furnished ? 

Mr. Sosan In my opinion it does, but I am not an engineer. 

Senator Hotianp. Off the record. 

( Discussion off the record. ) 

Senator A1KEN. With the attorney for the Iowa-Illinois Co. here, 
I wonder if he could tell us, Mr. Cuairman, why the complaint was 
not made at the time instead of 2 years a fter the loan had been made. 

Senator Hotianp. I suggest that just as soon as this witness is 
through here, that we call the counsel, and then you can ask any 
questions you think are appropriate. 

All right, Mr. Keller. 

Mr. Keer. Referring back to your question as to the legislative 
history on which we based our inter pretation of the act, I refer you to 
page 5 of our letter of July 21, 1958, wherein we state: 

* * * the following statements made on the floor of the House and Senate 
during debate on the bill which became the Rural Electrification Act of 1936, as 
they appear in the Congressional Record, volume 80: 

“Mr. McNary. I have my own idea.” 

Senator Hontanp. Just a moment, I think I have the wrong letter. 
There are several letters here all bound up together, and I am trying 
to follow this. 

Mr. Ramsey. July 21. 

Senator Hotnanp. All right, proceed, sir. 

Mr. Kevier. I am quoting- 

Senator A1rkEN. The Department of Agriculture did come back with 
other material. 

Mr. Ketuer. Yes, sir. 

Senator ArKEN. This is all in the record, and it was put in the 
record yesterday. 

Mr. Kewier. Yes, sir; it isin the record. 

Senator Ho.tianp. It is inthe record. All right, go right ahead, sir. 

Mr. Kevier. I am quoting from page 5: 





Mr. McNary. I have my own idea as to the interpretation and definition of 
the expression “electrification of rural areas not receiving central-station 
electric light and power service.” What interpretation does the Senator place 
upon that language? Could he illustrate it? 

Mr. Norris (author of the bill). That means, as I understand, and as I 
think the present administration is now doing, that there will not be set up an 
organization and money loaned to it for the purpose of electrifying a rural area 
which is now supplied. There are now, of course, a large number of rural dis- 
tricts already supplied with electricity from central power stations. * * * 
[Emphasis added. ] 

Mr. McNary. We probably are together generally, but under the language 
used, it seems to me, where a plant is now in existence which is adequately 
supplying a certain area with electricity, none of the money provided by the bill 
could be used for that purpose. [Emphasis added. ] 

Mr. Norris. That is as I understand it. 

* * * * * * * 

Mr. McNary. I think we want a definite meaning fixed, because I think it is 
an important proposition. The prohibition would relate to a central station 
furnishing light and power in an area that is now enjoying adequate service. 
Is that the Senator’s interpretation? 

Mr. Norris. Yes (80 Congressional Record 2751, pt. 3). 

* * * * * * * 
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Mr. Norris. The Senator says “come in competition.” They would not come 
in competition with farms already supplied. They might come in competition 
with the central power station. 

Mr. King, That is not my question. 

Mr. Norris. There is no intention of going into a farming community which 
is already supplied with electric current and forming farm organizations there 
and having them built up to go into competition, as the Senator suggests, with 
farmers who are already getting their electric current from a central station (SO 
Congressional Record 2752, pt. 3). 


* * * * * * * 

Mr. Kine. * * * I may say that my understanding of the bill was that its pri- 
mary and only purpose was to take care of farmers who did not have electrical 
facilities. [Emphasis added.] 

a a Ea eS * * & 

Mr. WatsH. That infers, of course, that there is no competition with any 
existing private or municipal plant. 

Mr. Norris, Yes. 

* * * * * * * 

Mr. WALSH. That is what I understand to be the main purpose of the bill; 
that in rural sections where private enterprise has not undertaken to furnish 
light or where a municipality has not done so, there will be opportunities given 
for groups of individuals, or, as the Senator says, in some cases a town or 
municipality itself, to set up in such rural sections units for lighting purposes 
(80 Congressional Record 3305, 3306, pt. 3). 

* * + * 7 * + 

Mr. RAYBURN. May I say to the gentleman that we are not, in this bill, intend- 
ing to go out and compete with anybody. By this bill we hope to bring electri- 
fication to people who do not now have it. This bill was not written on the 
theory that we were going to punish somebody or parallel their lines or enter 
into competition with them. It was our thought that in the States where elec- 
tricity is now generated and distributed the laws of that State would control 
the rates. May I say further that the Rural Electrification Administration 
will have nothing whatever to do with the rates that may be fired in these com- 
munities, for the simple reason that matter will be controlled by State law (80 
Congressional Record 5583, Pt. 5). [Emphasis added] 

We have additional material, Mr. Chairman, in our letter of October 
15—— 

Senator HoLtitanp. Please concentrate that or condense that with the 
statement you have already made, because we want the record to show 
just that part of the legislative history upon which you are basing your 
conclusion. 

As I understand it, you have already placed part of that history 
in your testimony. If there are other matters which support the 
same conclusion, other matters in the legislative history, I think this 
is the time to put them in. 

Mr. Ketier. Yes, sir. 

Senator HotLanp. Please tell us in advance where it is so that we 
can follow you. 

Mr. Ketier. Now our letter of October 15, 1958——— 

Senator ScnHorrpen. October 15, you said ? 

Mr. Keiurr. Yes, sir. Beginning on page 5 

Senator Hoitianp. That is about three-fourths of the way back in 
the file. 

Mr. Ketrer. Yes, sir. 

Senator Hotitanp. Do all the Senators have that item ? 

Senator ArkeNn. Beginning with Mr. McNary ? 

Mr. Keuuer. Yes, sir. Now, as a matter of background, before I 
go into this, Mr. Chairman, the Department, after we rendered our 
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decision of July 21, came back and said, in effect, “We think you are 
wrong. We think Vnare were certain parts of the legislative history 
that you omitted which would result in a different interpretation.’ 

I would like to read the portion of our reply of October 15, 1958, 
which deals with that particular area 

Beginning on page 5 from our letter of October 15: 

Your Department contends that certain portions of the debate in the Senate, 
which we omitted from our letter of July 21, change the sense of the debate 
and indicate authorization to serve unserved persons in area purportedly served 
by another supplier. One of the omitted portions reads as follows (80 Con- 
gressional Record 2751, pt. 3) : 

“Mr. McNary. I agree with that, but, supposing that some central station by 
the construction of distribution lines and transmission lines could supply the 
energy needed in a given area, could the money be used for that purpose? 

“Mr. Norris. If I understand the Senator’s question correctly, it is supposing 
some locality being now supplied from a central station, might it be possible for 
that central station to extend its lines further; and would the Government agency 
be prohibited from entering that territory? If that is the question, I think not.” 
[Emphasis added. ] 


Senator Hotianp. Just a moment. I think that is the answer to 
the question, Could the money be used—— 

Mr. Ketier. We interpret Mr. Norris answering his own ques- 
tion 

Senator HoLianp. It is the answer to the question raised by Senator 
McNary, Could the money be used for that purpose, and the answer 
says, “If that is the question, I think not. 

All right. 


Mr. Ramsey. Mr. Chairman, I believe that may be the wrong inter- 


pretation. I believe that what the Senator was asking was whether 
they were prohibited from using the money for that purpose, and 
Mr. Norris says, “I think not.” 

This is some of the legislative history that points to the contrary 
that was cited to us by the | Department of Agriculture. 

Mr. Ketxier. Continuing to read from our letter of October 15: 


We do not feel that the above quoted colloguy—— 


Senator HoLtanp. What page is that ? 
Mr. Ketier. Page 5, sir— 


requires a different conclusion than as indicated above; that under sections 
2 and 4 of the Kural Electrification Act loans may not be made for the purpose 
of furnishing electric energy to persons located on, i.e., adjacent to, powerlines 
(powerlines running alongside of or to their property), the owner of the 
powerlines furnishing adequate central station service to other persons located 
on the lines at reasonable price and being ready, willing, and able to furnish 
the same to these unserved persons. As we understand it, Senator McNary was 
asking whether or not a loan might be made to furnish electric energy to a 
person not receiving central station service when an existing central station 
by the construction of distribution and transmission lines could supply the 
energy needed in a given area to furnish such person central station service. 
As we understand Senator Norris’ reply, he said, in effect, that if the question 
is whether in the case where an existing central station is supplying some 
locality and that by extending its lines further it would be possible to serve 
more of the general area or locality, would the Rural Electrification Adminis- 
tration be prohibited from making a loan to furnish electricity to unserved 
persons to which it might be possible for the central station to extend its lines 
to serve. He thought not. Our letter of July 21 as indicated above was not 
intended to imply that a loan could not be made to furnish power to unserved 
persons in an area where existing central stations could by extending their 
lines furnish central station service to such persons. However, we do not be- 
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lieve that Senator Norris’ reply to Senator McNary’s question was intended to 
indicate that a loan might be made to furnish an unserved person where the 
existing central station was willing and able to furnish such service to the 
unserved person and could do so without extending its lines and would do so 
at a reasonable price. [Emphasis added.] 

Senator Arken. Do you mean without extending its lines, or with- 
out rebuilding its lines ¢ 

Mr. Ketier. We are talking about an extension, sir. 

Senator Arxen. Suppose that the person who was furnishing the 
service, in order to meet the new requirements had to rebuild their 
lines? Would that come into consideration, or was it a new line in 
either case? 

Mr. Keurer. I think perhaps it would depend on the facts. A re- 
building could be an extension before you got through. 

Senator A1KeN. Then another question : 

Was it determined that the railway company was, in fact, furnish- 
ing central station service, or was the railway buying from somebody 
else and reselling? Was it central station service they were getting? 

Mr. Kewier. It is my understanding that the railway operated their 
own generators. 

Is that correct, Mr. Ramsey ? 

Mr. Ramsey. That is my understi nding. 

Mr. Keuter. In fact, at least in some of their correspondence they 
indicated they would have power available, particularly because of 
the fact they had recently converted to diesel locomotives; therefore, 
they probably had some surplus power. 

Senator Hottanp. You mean diesel generators, or diesel locomo- 
tives? 

Mr. Keiier. Locomotives. 

Senator ArkeNn. Is a portable diesel generator considered central 
station power ? 

Senator Hotitanp. You said they had converted to another type 
of locomotive. 

Mr. Keer. In the letter of October 4, 1955, from the railway com- 
pany, it was stated : 

“Our railroad”—TI can put the whole letter in the record. 

Senator HoLLtanp. Without objection, the whole letter referred to 
will be placed in the record. 

(The letter referred to is on page —.) 

Senator Hotuanp. Now read the part. 

Mr. Keer. “This proposal confirms our discussion in your office 
on September 28, 1955, relative to 60-cy cle power supply to your pro- 
posed new plant south of Lehigh, Iowa.” Under paragraph 2(a) the 
letter says: 

“Our railroad was completely dieselized on August 1, 1955, which 
has released powerplant capacity for new loads.” 

Senator Hottanp. Well, that doesn’t mean 

Mr. Ketirr. That means locomotives. 

Senator Hotianp. If I understand that statement, it doesn’t mean 
at all or suggest that they were furnishing the power from diesel loco- 
motives, but it states that since the locomotives were now diesel ones, 
that they didn’t need to use the electric power which they were for- 
merly using for the movement of trains, and that gave them excess 
power. 
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Mr. Ketier, That is my understanding. 

Senator Hoizanp. Is there any error in my interpretation thereot, 
and if so, please correct me. 

Mr. Keiuer. Not as to my understanding. 

Senator Exrenver. I think the record also shows that the people 
who bought from the railroad had bought it a year before, over a year 
before this thing happened. Am I correct in that? That was the 
testimony. 

Mr. Ketter. I think it was purchased in March 1956. 

Senator ELLenpeR. In other words, the lawyer who testified here 
yesterday for the electric company was contending that this loan 
shouldn't have been made, stated that they had pure chased the facilit y 
of the railroad company a year previously. 

Senator HoLitanp. You mean purchased the power facility ? 

Senator ELLeNper. Yes; purchased the power facilities, that is what 
I am talking about. I thought that was the subject. 

Senator HotiAnp. That is what we are talking about. 

Senator ELLenper. They were using that and they were servicing 
the concern there, what was the name of it ? 

Senator Hottanp. Lehigh. 

Senator ELLenper. There was an addition to this facility. The 
REA came in and on that basis the loan was made to them. 

Mr. Kevier. There was a difference m the cycle of the service to be 
furnished. 

Senator Arken. Mr. Chairman, in view of this colloquy, it seems to 
me that perhaps the incident which I reported off the record a few 
minutes ago ought to go on the record, and that is the case where the 
REA had run a thin line at no profit, probably some loss, to be 
charged to the other members into a certain sparsely settled area. A 
development came in there which promised to use a good deal of 
electricity. The nearest local power company made a contract to 
supply that electricity in territory which would normally have been 
served by the REA. 

The only right-of-way was owned by the REA and that was the 
only way the power company could get in there. The REA refused 
to sell them their right-of-way so they could go in and pick off the 
profitable customers. 

Thereafter, the power company moved a motor in there and, I sup- 
pose, at a very high cost, furnished the electricity to carry out their 
contract. I believe they have made subsequent arrangements, and 
have paid the REA their price and got a right-of-way since, as I un- 
derstand it. 

But what I want to make clear and have understood is whether a 
corporation can move into an REA territory with a portable diesel 
plant and have that considered as central power or not. 

Senator ELLENDER. You mean as in this case? 

Senator AIKEN. Whether it is a railway locomotive or whatever it is 
to generate that power. I think that is important. 

Senator ELLenpER. Well, Senator, as I understood, I heard the wit- 
ness yesterday, he said that he was furnishing electricity there for 
over 5 years, that is, his concern. 

Senator Arken. That is right. 


38001—_59——_8 
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Senator E:tenper. They were furnishing to this establishment and 
many others, and that the REA came into the picture by building a 
special line solely to serve this new facility there, and that was the 
basis on which they were allowed this money, because it was a new 
concern, and even though the people who were there, who could have 
furnished the electricity, notwithstanding that REA came in. 

Senator ArkEN. But the people who were there, as I understand it, 
could not have furnished the electricity in the quantities and manner 
which the company had to have without revamping their system. 
Whether they were = new lines or whether they put in new 
equipment or what, I don’t know. But I think it is important to de- 
termine whether a utility company can move a portable outfit into an 
area and call it central service. 

Senator HoLiaNp. Certainly, in my opinion, that would not be re- 
garded ever as central service. 

Let the witness here testify. 

Mr. Ketter. I would think not. 

Senator E..tenper. Is there truth in the fact that this facility was 
in operation a year before this new facility was built that gave the 
ground for REA to come in to furnish the electricity ? 

Mr. Ketter. As I understand it, Senator Ellender, the Lehigh Pipe, 
one of their plants, had been in operation for some time 

Senator ELLenper. Yes. 

Mr. Kener. Lehigh had been furnished 25-cycle central station 
service by the railway. 

Now, Lehigh proposed to put up a new plant, approximately 160 
feet away, and that is when the negotiations went on, apparently, both 
with REA and the railway company. 60-cycle service was required. 

According to our rec ords, the railway company did offer to furnish 
60-cycle service, although they would have to make some alterations to 
their lines and to their equipment to furnish that type of service. 

Senator Ettenper. What was your reason for declaring this to be 
illegal ? 

Senator Hotuanp. If you will allow me to break in, Mr. Chairman, 
I think before you came in we had asked him to cite his reasons for 
that, and he read them out of the Congressional Record debate fully. 

We are perfectly willing for that to be again explored, but it was 
fully entered into the record. 

Senator ELLenper. That is all right. 

Senator ArkEeN. There is one other important angle to this. The 
Comptroller General bases his reason on a colloquy taking place be- 
tween Senator McNary and Senator Norris, as I understand it. 

Mr. Ketirer. In part, that is correct. 

Senator Arken. What weighting was given to the fact that for 20 
years or more the practices of the ‘REA in this respect had gone un- 
challenged ? 

Mr. Kerrier. That, of course, was not overlooked. However, I will 
say, that after the Department of Agriculture replied to us in August, 
where they made a very firm statement that it had been the interpreta- 
tion of the act over the years, that the Congress was well aware of the 
interpretation, and had acquiesced in this interpretation, that we said, 
“All right, you need not collect the loan back, but we feel that we 
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should report to Congress to make sure the Congress understands the 
way REA is interpreting the act.’ 

Senator Arken. Did you consider that your letter in December to 
the Department of Agriculture reversed the opinion given in the 
earlier letter—I can’t find the date here—of July 21, 1958, where you 
told the Department that the loan was illegal? ‘Then on December 8 
you further advised that you would take no action on the loan or 
similar loans. 

Did you consider that as a reversal of the opinion of July 21? 

Mr. Ketter. I will answer that this way, Senator Aiken, our de- 
cision of July 21, as modified by our letter of October 15, is still our 
interpretation of the act. 

As I have said, the Department has made a very good case as to the 
interpretation of the act since 1936, and has very firmly and clearly 
stated that Congress is aware of the interpretation by REA. Our 
position is that we feel we do have a duty to report this type of trans- 
action to the Congress, but in the absence of an action by the Congress 
saying, in effect, that REA’s interpretation is wrong, we would not 
take any action on this loan or on similar loans. 

Now, the second was included because of the representations which 
were made that our decisions cloud many of the loans made in the 
past and will affect future loans. 

We feel that we have interpreted the act properly, but we feel also 
there is room for differences of opinion. 

Senator Arken. Your decision that you will not undertake to collect 
this or similar loans pending an interpretation by the Congress, as 
stated in your letter of December 8, is also subject to revision at any 
time, isn’t it ? 

Mr. Ketter. Well 

Senator Aiken. Or some future Comptroller General might say, 
“Well, we are going ahead and demand that these loans be paid back.” 

Mr. Kruier. I would have no hesitane y in saying as far as the pres- 
ent Comptroller General is concerned, whom I consulted, there would 
be no revision. Of course, I could not speak for a future Comptroller 
General. 

Senator ScHorpren. I did not hear the last, please. 

Mr. Ketter. I cannot speak for a future Comptroller General. 

Senator Scuorrpre.. That is right. 

Senator Arken. I don’t think the present Comptroller General 
would go back on that statement, either. But after he has had exper- 
ience enough on the job, he may decide to take another job and we may 
get a new Comptroller General. 

Mr. Kevier. Well, the important statement in our letter of Decem- 
ber 8 is we are not going to take any action on this loan—— 

Senator ArKEN. Or previous loan—but you do not say you would 
not take action against loans which might be made from now on. 
Does that include those ¢ 
Mr. Ketter. I think it is pretty clear we do. 

Senator Aiken. You do? 
Mr. Ketter. May I read that particular sentence, Senator? 
Senator ArKEN. All right. 
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Mr. Kewuer (reading) : 


Under these circumstances, we will not attempt to reeover any future similar 





loans, 


Senator AIKEN. I see. 

Mr. Keer (continuing) : 

Nor take other action concerning the present administrative practice in the 
absence of an expression of congressional intent to the contrary. 

Senator A1KEN. That is perfectly clear, I would say. 

That is all. 

Senator Hotianp. I think that is clear 

Is your testimony completed ¢ 

Mr. Keuirr. Yes, sir. 

Senator Hotitanp. Senator Talmadge. 

Senator Tatmaper. Let me see if I can get this in perspective. 1 
have been trying to attend two committee meetings at once, and have 
heard only a portion of the testimony. 

It is the contention of the Comptroller General's office that this loan 
was illegally made because this industry was already served by an 
existing power company. 

Mr. Keuver. Yes, Senator; that is essentially correct. There are 
two problems, one, as to whether REA can serve an unserved person 
regardless of any cireumstances. In other words, taking an extreme 
case, you have an unserved person or plant, that is covered on the 
four sides by existing powerlines owned by private companies. Can 
REA run a central line right into that person or plant regardless of the 
circumstances ¢ 

The second question is a factual situation as to whether the Lehigh 
plant in this case was in reality an unserved person, since Lehigh was 
receiving central station service, at 25 cycles, and the utility that was 
furnishing the service made an offer to furnish 60-cycle service which 
they needed for their plant. 

We thought, and think, factually, that Lehigh is not an unserved 
person under the act. 

Senator Tatmapér. As I understand it, they needed to build a new 
plant, did they not ¢ 

Mr. Ketxer. Yes, sir, they needed to do that. 

Senator TaLmaper. Adjacent to or contiguous to the old plant ? 

Mr. Keuirr. As I understand it, it is 160 feet away. 

Senator Tavmapcr. At that point their need for power was dif- 
ferent from the existing power they had previously received. 

Mr. Ketter. That is nght. 

Senator Tatmaper. In other words, they wanted to have an in- 
crease from 25-cycle, to 60-cycle power ? 
Mr. Ketier. That is correct, Senator. 

Senator Tatmaper. The private utility was unable to furnish the 
60-cycle power, is that the situation ? 

Mr. Ketxier. According to our records, they made an offer to fur- 
nish 60-cycle power. 

Senator Tarmapcr. They made an offer to furnish 60-cycle power 
after the company told them that would be the basis of their needs? 

Mr. Kewuer. Yes, sir. 
Senator Tatmaper. What happened at that point ? 
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Mr. Ketter. There were negotiations being carried on by Lehigh 
with both the railway company, that is the private utility, and with 
the cooperative. Offers were made by the railway company to fur- 
nish 60-cycle power. Also offers were made by the cooperative. 

Senator Tatmaper. Wait a minute. Did the company reject the 
offer of the private utility ? 

Mr. Ketuer. Well, I assume they did. I don’t have a record of 
it, but they didn’t take it. 

"Senator Tataaver. Do you know on what basis they rejected it? 

Mr. Keuuer. I can’t be sure, Senator, but I assume that the rate 
was too high. 

I have just been advised that Lehigh felt that on the basis of the 
rate they felt they couldn't produce e products at a competittive 
price. 

Senator Tatmapce. Then, at that point, it became a competition for 
electrical power rates, did it not? 

Mr. Ketirr. I would think so: yes, sir. 

Senator Tatmapce. Was the loan of the REA pending at the time 
this negotiation was going on, or subsequent thereto ? 

Mr. Keiuer. The loan was originally approved by REA on Sep- 
tember 9, 1955, but it was not until June 1956 that the “Lehigh Tap” 
was approved. 

Senator TatmMaper. When did the need for 60-cycle power arise? 

Mr. Ketier. Sometime prior to that date, at least the plant was 
scheduled to be built or was under construction. 

Senator Tatmapce. Was the application of the REA loan filed 
subsequent to the need for the 60-cycle power in that area ? 

Mr. Ketirr. I do not know the date the application for the $11 
million loan was filed. 

Senator Tatmaper. Was the loan granted for the purpose of serv- 
ing only this one user, or did it also involve other elements ? 

Mr. Ketirr. Well, it was a part of a loan made by REA to the 
Central Iowa Power Cooperative in the amount of $11,173,000. A 
part of this loan, approximately $120,000, was for the purpose of 
including a line into the Lehigh plant. 

Senator Tatmaper. And the GAO's position or objection is only 
predic ated on the $120,000 of ee 1 million loan ? 

Mr. Ketter. That is correct, s 

Senator TatmMaper. Because oa contend that it was to serve a cus- 
tomer then served, in the terms of the act, by an existing utility 
company ¢ 

Mr. Keiier. Yes, sir. 

Senator Tarmaper. I think I understand the situation now. Thank 
you very much. 

Senator Hotianp. [ suggest unless there is objection, that the letter 
of December 8 also be included in the record. 

May I ask this, and I hope the committee will follow this: I hope 
that all persons of interest in this matter check the correspondence 
that has been submitted with the idea of seeing whether there is any- 
thing in the negotiations that is covered by correspondence that has 
not. been admitted to the record, and if they find any such item, that 
they put it in so we will have the whole story in the record. 

Is there any objection to that? 
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Senator Arxen. Here is another thing, Mr. Chairman, this letter of 
the Fort Dodge, Des Moines & Southern Railway to the pipe and tile 
company of May 19, 1955, is in the record. That sets forth the terms 

and rates and service charges and the fact that they would have to re- 
build 14 miles of line. 

I think perhaps we should have the rates which the REA finally put 
the power in there for included in the record, also, with a statement 
from the REA Administrator so that a comparison will be available. 

Senator Hotianp. If that is not already in the record in the shape 
of correspondence, or in the testimony of Mr. Hamil, or otherwise, the 
committee requests that it be placed in the record by Mr. Hamil as 
Administrator. 

Is that agreeable to the committee ? 

Senator Scuorrret. Yes. I think that would be pertinent, very 
much so, by reason of the fact that there was a negotiation, appar- 
ently, on the basis of what the rates would be or how they could serve. 

(The information requested above is as follows:) 

The November 25, 1955, contract between Greene County Rural Electric Co- 
operative and Lehigh Sewer Pipe & Tile Co. established the following rate sched- 
ule for the service: 

RATE SCHEDULE LP-1 
A demand charge of $2 per month per kilowatt demand, plus energy charges of— 
1 cent per kilowatt-hour for the first 100 kilowatt-hours used per month per 


kilowatt demand, and, 0.7 cent per kilowatt-hour for the remaining kilo- 
watt-hours used per month; and a minimum charge of $500 per month. 


The contract listed various monthly bills based on an nena monthly kilo- 
watt demand of 1,000 kilowatts as follows: 


at 1 cent at 7 cents charge 


$500 

pois $: . ‘ | es 000 2, 500 

100,000. __.-- pase 1, 000 | 2, 000 | 3, 000 

150,000. .....-- 1, 000 $350 2 000 | 3, 350 

200;,000..-.-- ; 1’ 000 | 700 | 2' 000 3, 700 

300,000 é 1, 000 1, 400 | 2’ 000 4, 400 
' 


| | | 
Kilowatt-hours First million | Over 100,000 Demand i he Total bill 
| 





The contract includes a provision for semiannual adjustment of demand and 
energy charges to reflect increases or decreases in the wholesale cost to the 
cooperative from its power supplier at the substation at the Lehigh plant site 
for power and energy during the preceding 12-month period. The adjusted 
charges apply to power and energy sold during the succeeding 6-month period. 

Senator Aiken. The railway’s terms are set forth in a letter which 
was put in the record yesterday. 

Senator ScHoEpPEL. I see. 

(For letter referred to above see p. 72. 

Senator ArkeN. But the question which arises is whether an offer 
to serve at a rate which the tile company might consider prohibitive, 
in fact, an offer to serve 

Senator Hotianp. Off the record. 

( Discussion off the record. ) 

Senator HoLtntanp. Senator Schoeppel. 

Senator ScHorppet. I have no further questions. Sorry I was not 
here at the beginning. 

Senator Honnanp. Senator Ellender. 





RURAL ELECTRIFICATION LOANS 


Senator Ettenpver. I have no further questions. 
Senator Hotianp. Senator Aiken. 

Senator ArKEN. No. 

Senator Hotianp. Thank you, Mr. Keller. 

(The prepared testimony of Mr. Keller is as follows :) 


Mr. Chairman and members of the subcommittee, we appreciate the invitation 
to appear before your subcommittee on Senate Resolution 21, which, in effect, 
would indicate the sense of the Senate is that Rural Electrification Act of 1936, 
as amended, should continue to be interpreted to authorize the making of loans 
for the construction of facilities to bring electric service to persons who are in 
fact not receiving central-station service, and to continue to serve those presently 
being served, in accordance with letters of the Acting Secretary of Agriculture 
of August 7, 1958, and October 29, 1958, to the Comptroller General. 

At the outset we wish to say that we have no objection to the approval of 
Senate Resolution 21. It would clarify a difference of opinion existing between 
our Office and the Department of Agriculture on the interpretation of the REA 
Act. Our letters to the Secretary of Agriculture pertaining to this matter, 
particularly those of October 15 and December 8, 1958, stated quite clearly that 
the only action we proposed to take in connection with the loan in question, and 
the interpretation of the REA was to report the matter to the Congress for 
whatever action the Congress might consider appropriate. In fact, we advised 
the Secretary of Agriculture we would take no other action in connection with 
the particular loan that was considered, or any action on future similar loans 
in the absence of an expression of congressional intent to the contrary. 

The decisions of the Comptroller General resulted from a loan made by the 
Rural Electrification Administration (REA) to the Central Iowa Power Coop- 
erative (Cipco). By letter dated October 10, 1957, the Iowa-Illonois Gas & 
E'ectrie Co (lowa-Illinois) called our attention to a loan of $11,173,000 to 
Cipco. This loan was approved September 9, 1955, by the Acting Administrator 
of REA. The loan was for the purpose of financing the construction by Cipco 
of certain electric generation and transmission facilities, including 20 miles of 
line designated as the “Lehigh tap” at an estimated cost of $120,000. The 
primary purpose of the Lehigh tap apparently was to enable Cipco to furnish 
one of its member cooperatives, Greene County Rural Electrification Cooperative 
(Greene County), a supply of power for a large power load—proposed new 
plant of Lehigh Sewer Pipe & Tile Co. (Lehigh)—in the vicinity of Lehigh, 
Iowa. 

Lehigh already had a plant that was being furnished 25-cycle electric service 
by the Fort Dodge, Des Moines, & Southern Railway Co. (Railway )—the prede- 
cessor of Iowa-Illinois—at the time the loan to Cipco was made. Prior to 
the making of the loan Lehigh decided to build another building or plant on 
the same tract of ground approximately 160 feet away from its existing plant 
and operate both plants as separate entities, although to a certain extent using 
common facilities. Lehigh contemplated using machinery in the new plant 
which would require 60-cycle electric service. Railway by letter dated May 19, 
1955, and again orally on September 28, 1955 (confirmed by letter dated October 
4, 1955), offered to furnish Lehigh 60-cycle electric service for its proposed new 
plant. Lehigh did not accept such service from Railway on the ground that 
the rate quoted by Railway would prevent Lehigh from producing its products 
at a competitive price. Apparently during the same period Lehigh entered into 
negotiations with Greene County for 60-cycle service and subsequent to the date 
of the loan (September 9, 1955) entered into a contract with Greene County 
for such service for its new plant. 

Greene County in October 1955 submitted for REA approval a contract for 
electric service between it and Lehigh. Also, Cipeco submitted plans and speci- 
fications providing for construction of the Lehigh tap to serve Greene’s new 
substation. It appeared that the proposed electric service to Lehigh was the 
principal justification for the transmission line tap and new substation. As 
indicated above, the funds ($120,000) for construction of this line were included 
in the $11,173,000 loan made by REA to Cipco on September 9, 1955. It ap- 
pears from the record that the power contract was returned to Greene without 
approval in November 1955 and that REA approval to construct the transmission 
line and substation was also withheld. Apparently REA withheld approval 
of the power contract for construction of the Lehigh tap on the ground that 





116 RURAL ELECTRIFICATION LOANS 


Lehigh was already receiving central station service from Railway, since 
Lehigh at its existing plant was receiving 25-cycle service from that company. 

In April 1956, Greene County and Cipco again requested approval of a con- 
tract for electric service between Greene County and Lehigh and apparently 
RBA approval to use $120,000 of the loan funds to construct the Lehigh tap 
The record disclosed that the Greene County-Lehigh power contract was ap 
proved in June of 1956, together with the approval of the proposed construction 
of the Lehigh tap. The basis of the approval was that Lehigh in its new plant 
was not receiving central station service. Such conclusion was apparently 
based on certain facts presented by Greene County and Cipco to REA to the 
effect that the proposed contract contemplated service not to the existing Lehigh 
plant, nor to an extension of, or addition to, the existing plant but to a com- 
pletely new, separate, and independent plant. 

Iowa-Illinois protested to the Comptroller General the approval of that 
part of the loan ($120,000) for the construction of the Lehigh tap upon the 
ground that Lehigh was receiving central station service at the time the loan 
was approved. 

On October 28, 1957, we forwarded Iowa-Illinois letter of October 10, 1957, 
to the Department of Agriculture for a report. The Department’s report was 
furnished on December 3, 1957. After consideration of this report, and an 
additional report dated May 5, 1958, we advised the Secretary of Agriculture 
by letter of July 21, 1958, that in our view, the legislative history of the central 
station service limitation (secs. 2 and 4 of the REA Act) disclosed that its 
purpose was to exclude loans of the type involved. That is, it was intended to 
exclude loans for the purpose of paralleling existing systems or creating com- 
petition with existing facilities. We further stated in that letter that aside 
from the legislative history we were of the view that where a new building 
or plant of an industrial company is located approximately 160 feet from an old 
building or plant of the same company on the same tract of ground and the 
old plant is receiving central station service from a power supplier who has 
offered to furnish adequate central station service to the new plant, there ap- 
peared little basis for considering the new plant a person not receiving central 
station service so as to authorize the making of a loan, or the use of loan funds, 
under section 4 of the Rural Electrification Act for the purpose of constructing 
facilities to furnish electric service to the new plant. We advised the Secre- 
tary that unless he recovered from CIPCO the amount advanced to construct 
the Lehigh tap, we would be required to report the matter to the Congress. 

By letter dated August 7, 1958, the Acting Secretary of Agriculture requested 
that we reconsider our letter of July 21, 1958. Among other things he advised 
us that REA has kept the Congress fully informed of its activities over the 
years and indicated that the Congress acquiesced in REA’s making loans for 
the purpose of serving any unserved persons; and that it has been REA’s uni- 
form administrative practice over the past 22 years to make loans to bring 
electric service to all unserved persons in rural areas, and reiterated that this 
has been so without regard to the “availability” of service from other sources. 

By letter dated October 15, 1958, to the Secretary of Agriculture, we clarified 
our letter of July 21, 1958. We advised the Secretary that we contemplated 
only situations where the unserved person was located, in effect, on, i.e., along- 
side of, existing powerlines, and the owner of the lines was ready, willing, and 
able to furnish adequate central station service at a reasonable price. We 
also reiterated our view that under the facts and circumstances in the instant 
case there was little basis for considering the new plant of Lehigh a person not 
receiving central station service. We then stated that the long continued ad- 
ministrative practice, as reported by the Acting Secretary, if carried on with 
congressional knowledge, would tend to support the Department’s position or, at 
least, indicate congressional acquiescence in the practice followed by the De- 
partment. Therefore, we advised the Secretary that we would take only such 
action as might be necessary to insure congressional knowledge of REA’s inter- 
pretation of the act and the practices followed by including the matter in our 
next audit report to the Congress on REA activities for whatever action the 
Congress might deem appropriate; and that no action need be taken by the 
Department to recover back the $120,000 before it fell due. 

By letter dated October 29, 1958, the Acting Secretary of Agriculture trans- 
mitted for our informattion the Department’s analysis of the points made in 
our letter of October 15, 1958, and again advised that the Department disagreed 
with our conclusions in the matter. By letter dated December 8, 1958, we again 
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advised the Secretary of Agriculture that under the facts and circumstances 
we would take no action to recover the specific loan under consideration and 
would not attempt to recover any future similar loans or take other action 
concerning the present administrative practice of REA in the absence of an 
expression of congressional intent to the contrary. 

Senator Hottanp. Now, the next witness is Mr. Angus McDonald, 
coordinator of the division of legislative services, National Farmers 
Union. 

Is Mr. McDonald here / 

Mr. McDonatp. Yes, sir. 

Senator Hotianp. Before you testify, Mr. McDonald, Senator 
Aiken has called my attention to the fact that the committee wished 
to hear from the counsel for the public utility as to why the timing 
of the complaint of the public utility was as it was. 

Will you identify yourself and let Senator Aiken ask you a question 
which he has in mind ? 


STATEMENT OF HENRY T. RATHBUN, REPRESENTING THE IOWA- 
ILLINOIS GAS & ELECTRIC CO. 


Mr. Rarusun. Yes, Mr. Chairman. 
Iam Henry Rathbun. My firm, Wilmer & Broun, in Washington, 
has acted as counsel for lowa-Ilinois Gas & Electric Co. in litigating 
the loan which is here under discussion. As the chairman appre- 
ciates, I did not come here today intending to appear as a witness, 
rather as an observer , but IT am more than glad to answer Senator 
Aiken’s question. 

Senator Hotianp. All right, Senator Aiken, you may proceed to 
address your questions to this witness, 

Senator Arken. This loan by the REA was approved in September 
1955. The complaint of the Towa-Ilinois Co. was made on October 
10, 1957. 

Senator Hottanp. Will you identify the complaint ? 

Senator Arken. I am getting it from the testimony of Mr. Whit- 
more, on page 3 of his state ment: : 








Being advised that the Comptroller General has statutory obligations to 
investigate all matters relating to the disbursement, application of public funds, 
to superintend the recovery of all debts to the United States, and to report to 
Congress every expenditure and contract made by Federal agencies in violation 
of law, we decided we should bring the situation to the attention of the 
Comptroller General. 

We did so by a letter on October 10, 1957, which requested the Comptroller 
General to investigate and consider the matter and to take appropriate action 
if he found the loan to be illegal. 

Now, that Se was made 2 years after the loan was approved. 
and I was wondering why the utility company did not complain 
against making the loan at the time it was made. 

“Senator ELLENDER. Senator Aiken, would you permit me to try to 
clarify something here ? 

You say the loan was made in September 1955. 

Senator AIKEN. September 1955, that is right. 

Senator ELtenper. That is a $11,173,000 loan, but at the same time 
in November, REA did not approve the use of $ $120,000 for this pur- 
pose, as I understand it. 

Am I correct in that ? 
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Mr. Rarueun. That is correct. 

Senator Exitenper. That is correct. The REA did not approve 
the proposed contract with the new Lehigh plant and use of $120,000 
to construct the new transmission line, that was disapproved by the 
REA in November 1955. 

Senator Aken. In November 1955? 

Senator ELLENpER. Yes, sir; that is right. 

Senator Aiken. Do you have the date there when it was finally 
approved ? 

Senator ExLenper. In June of 1956 the REA approved contract 
with Lehigh and use of $120,000 to construet—— 

Senator Arken. That means there was an 18-month instead of a 24- 
month delay. That was quite a long delay between the actual grant- 
ing of the loan and the complaint by the ut ility. 

Senator Ettenper. I just wanted to get the record clear. 

Senator Aiken. I was wondering why they did not complain 
promptly, or why they did not enter the complaint at the time they 
must have known that the loan was applied for. 

Senator ELxtenper. They knew also that it had been refused, you see, 
back in 1955. 

Senator Aiken. There was still an 18-month period lapse between 
the granting of the loan and the complaint. 

Senator KLLENpER. I just wanted to get the record clear, because I 
heard a good deal of the testimony yesterd: ay. 

Senator Horianp. I think the question is clarified. The witness will 
answer it as he see fit. 

Mr. Rarusun. Senator Aiken, I am glad to put in the record the 
timetable regarding the loan and the Lowa-Illinois submission to the 
Comptroller General. 

As you have indicated, the original loan of some $11 million was 
first approved on September 9, 1955. 

Senator A1Ken. That is right. 

Mr. Rarusun. As Senator Ellender has pointed out, and as I be- 
lieve was stated in testimony by Dep: urtment of Agriculture witnesses 
yesterday, the Greene County Co-op-Lehigh Pipe contract was dis- 
approved by the REA and was returned without their approval in 
November of 1955. 

Subsequently, I believe in June of 1956, the REA reapproved this 
loan of $120,000 to construct the Lehigh tap. 

On August 28, 1956, the co-op was granted a franchise to construct 
this line by the Iowa State Commerce Commission. 

On August 31, 1956, 3 days later, lowa-Illinois filed a complaint in 
the U.S. District Court for the District of Columbia asking for a dec- 
laration of its rights and filed a motion for preliminary injunction 
against carrying out this loan. 

That action was filed by Iowa-Illinois on the theory that it was a 
party adversely affected or aggrieved by an illegal REA loan, and that 
under the Administrative Procedure Act it had : a right to go into court 
and test the legality of that allegedly illegal action. 

The district court denied the motion for preliminary injunction on 
September 24, 1956, on the ground that a previous decision required 
it to hold that Iowa-Illinois did not have standing to litigate the legal- 
ity of the loan in question. 

Senator ArkeN. Why did it not have the standing to litigate that? 
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Mr. Rarupun. We, of course 

Senator A1rkEN. You mean it was not a proper party to bring up 
that particular case; is that it / 

Mr. Rarugeun. That is correct; that a utility company cannot go 
into the courts of the United States, although concededly they are 
adversely affected or aggrieved by a loan, to ‘litigate whether or not 
that loan is within the statutory authority of the act. 

Mr. Whitmore testified yesterday that he thought this committee 
should give serious consideration to amendment of the Rural Elec- 
trification Act to provide that this agency should not be permitted to 
operate without judicial scrutiny of its loans. 

Nevertheless, the status of the law today is that a private power 
company cannot go into the courts of this country, although con- 
cededly they are adversely affected or aggrieved, by an REA loan, to 
test the legality of such loan. 

That sit uation, we submit, should be remedied, sir. 

Senator Arken. Could the Iowa Utilities Commission have taken 
the matter to court? They had already, of course, decided in favor 
of granting the REA franchise, however. 

Mr. Rarusun. That is right. This is not, however, Senator Aiken, 
a public service commission. 

Senator A1ken. I understand that. 

Senator Hottanp. May [ask : a question there? 

Senator Aiken. Certainly, Mr. Chairman. 

Senator Hotianp. Under the decisions which you mention, and the 
decision in this instant case, is there any proper party to bring the 
matter into a district court of the United States that has jurisdiction ? 

Mr. Rarueurn. Under the state of the law as it now stands as a re- 
sult of decisions of the Court of Appeals for the District of Columbia 
Circuit, there is no such party. 

Senator AtkeN. Then no action could have been taken under the 
laws of the State of Iowa ? 

Mr. Rarueun. I think not, sir. 

Senator ScHorpreLt. Was that decision of the district court in this 
district appealed from ? 

Mr. Rarupsun. It was, Senator Schoeppel. I was going to come to 
that. 

Senator Scnoerren. I see. Go ahead. 

Mr. Rarusun. We promptly filed a notice of appeal, and by deci- 
sion of February 28, 1957, the Court of Appeals for the District of 
Columbia Circuit affirmed the ruling of the district court. 

We filed a petition for writ of “certiorari in the Supreme Court. 
That petition was filed later in 1957. 

I believe that answers Senator Aiken’s question as to why it was 
not until October 10, 1957, that this matter was raised with the Comp- 
troller General. We still Mage to get a determination in the courts. 

Senator Arken. Well, I am glad, in fact I regard your statement 
as supporting my own position, that changes in the REA law or 
program should ‘be effected through legislative action rather than 
through opinions of _ Comptroller General or anyone else. 

Senator Horranp. I don’t think you have clearly stated this, but 
I understand that you wish the record to reflect that your petition 
for certiorari is still pending, is that correct ? 
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Mr. Rarusen. No, sir; our petition for certiorari has been denied. 


Senator HoLitanp. I see. That should show. 
Mr. Raruesun. I agree. 


Senator ELLENDER. When was that denied, and how long thereafter 


did you apply to the GAO for relief ? 

Mr. Ratrusun. The situation was this, Senator Ellender, we filed 
a petition for a writ of certiorari on May 28, 1957. The letter of 
October 19, 1957, was, in fact, delivered by my office to the ( ‘omptrol- 
ler se on Oc tober 14, 1957. That was the same day that the 
Supreme Court met for the first time that term, and could have been 
expected to decide whether the petition for certiorari was granted or 
denied. 

The Supreme Court took no action on our petition because, as it 
turned out, there was pending another case which could have decided 
this question, and we believed, and I think the events demonstrated 
we were correct, that our petition was being held pending the deter- 
mination of this other case. 

The other case we cited as a conflict. In that case the second cir- 
cuit had held that a party adversely affected or aggrieved by the 
action of a different Federal agency had standing to ‘ome into court 
and contest the legality. 

Senator Houianp. What was the style of that case? 

Mr. Rarusun. Panama Canal Company vy. Grace Line, Inc. 

The Supreme Court in, I believe, April of 1958, decided the Grace 
Line case on another ground. It ordered that case dismissed, and 
the conflict which we alleged was thereby nullified as judicial prece- 
dent. 

The following week, on May 5, 1958, the Supreme Court denied our 
pet ition for a writ of certiorari. 

Senator Arken. I think the witness answered my question very 
fully. 

Senator Hotianp. I think the chronology of the matter is pretty 
well established. 

Are there questions from any member of the committee ? 

Senator Tatmaper. Mr. Chairman, I have one. 

Mr. Rathbun, is there any aggrieved or complaining party who 
could litigate a situation such as this? 

Mr. Rarusun. Under the present state of the law, Senator Tal- 
madge, I think there is not, and may I take this opportunity to urge 
the members of the subcommittee who were not here when Mr. Whit- 
more testified, to read his testimony. I realize that the chairman was 
courteous enough to allow Mr. Whitmore to adhere to his main sched- 
ule for getting back to Davenport. It was unfortunate, however, that 
more members of the subcommittee were not here for his testimony. 

In that testimony, Senator Talmadge, Mr. Whitmore urged th: at 
this committee give thorough consideration to inserting a provision in 
the Rural Electrification Act which would provide that a person 
adversely affected or aggrieved by an REA loan would have standing 
to go into the courts of this country and ask for a judicial determi- 
nation as to whether that loan was or was not legal. 

Senator Tatmaper. The first thing they tried to teach me in law 
school about equity was the fact, that there is a right and a remedy for 

every right. Why doesn’t one exist here? 
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Mr. Rarupun. For every wrong. 

Senator Tatmapcr. For every wrong. Why doesn’t one exist in this 
particular situation ? ae 

Mr. Ratrusun. We thought we had such a right under the Adminis- 
trative Procedure Act, which provides—I think I can quote it ac- 
curately—that a person adversely affected or aggrieved by agency ac- 
tion within the meaning of the relevant statute is entitled to judicial 
review. 

Now we tried to persuade the courts in the District of Columbia that 
we were such a person, that the Rural Electrification Act was clearly 
a relevant statute and that we were entitled to review. Unfortunately 
that question came up first in an extremely complicated factual situa- 
tion. 

Senator Hotzanp. You mean in another case ? 

Mr. Ratrupun. Yes, sir; another case. That case is Kansas City 
Power & Light Co. against McKay. 

Senator TaLMapGE. Suppose the converse is true now. Suppose I 
try to build a line in REA territory ‘ 

Mr. Rarueun. If a private company built such a line, it would not 
presumably, Senator Talmadge, be having the benefit of an REA loan. 
Therefore, the private company would not be violating the Rural Elec- 
trification Act, and I don’t think they would, have anything to com- 
plain about. 

Senator Tarmapcr. Once REA goes into an area and develops cus- 
tomers and powerlines, would you have a right to go in and compete 
with them / 

Mr. Rarupsun. I think we would, sir; yes. We are getting our 
money from private sources. We are paying Federal income taxes. 
If they have some right under statutes relating to unfair competition, 
they are certainly at liberty to enforce it, but otherwise I don’t see 
that they would have any grievance. 

Senator Tatmapce. In other words the only remedy would be the 
public service commission of the State 

Mr. Ratueen. That’s right. 

Senator ArkEN. I think we should point out REA operates in each 
State under the laws of that State, and the State laws would prevail. 

Senator Hotitanp. Do we understand that the law now in effect, as 
determined by the courts, is that in this field the Administrative Agen- 
cy, REA, can do no wrong in the matter of deciding what are the 
proper conditions upon which the loan should be granted in any par- 
ticular case / 

Mr. Ratrusun. That is the State of the law today, Senator Holland. 

( Discussion off the record. ) 

Senator Hotianp. That is the point, as I understand, which was 
made on the record by Mr. Whitmore’s testimony which I did not 
hear; is that correct ? 

Mr. Rarugsun. That is correct. 

Senator Hotianp. I don’t think we need to put this additional testi- 
mony in if that is the case, unless there is a request by any member 
of the committee. on 

Mr. Ratusen. I would be glad to put it in. 

(Discussion off the record. ) 
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Senator ArkEN. I recall during my first 6 or 8 years in the Senate, 
Mr. Chairman, we had any number of Administration bills which 
would be sent up to the Congress, and in each of those bills we would 
find the statement “the decision of the Administrator shall be final.” 
Then about the time you came here or I guess a little after you came 
here, and probably you were instrumental in changing it, we started 
striking out.that line. 

Senator Tatmaper. Senator, was the purpose of that to preclude 
judicial interpretation ? 

Senator Aiken. Preclude everything except the decision of the 
Administrator, I am not familiar with that part of the law to which 
you have referred but I think I would probably find that in other 
Federal laws if the same situation prevailed. 

Senator Hotianp. I think it followed the old quotation that comes 
to us from earlier forms of governmental organization that the king 
can do no wrong. 

Mr. Rarusen. I might say that so far as the courts are concerned 
at the moment, the REA can do no wrong. 

Senator Hotuanp. All right; thank you, sir. 

Now we have another witness, Mr. MeDonald. All right, 
ahead. 


STATEMENT OF ANGUS McDONALD, COORDINATOR, DIVISION OF 
LEGISLATIVE SERVICES, NATIONAL FARMERS UNION 


Mr. McDonatp. Mr. Chairman and members of the committee, my 
name is Angus McDonald and I represent the National Farmers 
Union. We are appearing here to present the views of the National 
Farmers Union in regard to Senate Resolution 21, a bill sponsored 
by Senator Aiken and 13 other Senators, and in regard to a bill intro- 
duced by Senator Curtis, which would establish the Rural Electrifica- 
tion Administration as an independent agency. 

The National Farmers Union supports without any reservation 
Senate Resolution 21 which would clarify the Rural Electrification 
Act and correct an error of the Comptroller General of the United 
States. 

It appears that the Comptroller General in a recent opinion de- 
clared that a loan made te an Lowa cooperative was contrary to law 
and that the cooperative must repay to the U.S. Government the sum of 
$120,000 which it had borrowed in order to service a plant in the 
rural area where the cooperative operated. 

The excuse given by the Comptroller General for invalidating this 
loan was that the private electric power company in the area had 
offered service to the plant which was not then being served by anyone. 

The law seems very clear on this point. Both section 2 and section 
4 of the act authorize the Administrator to make loans, the purpose 
of which is to make possible the furnishing of electric energy” * * * 
to persons in rural areas who are not receiving central- station serv- 
ice * * * 

It is seen that this language is explicit and gives the Administrator 
ample authority to make it possible for persons in rural areas to re- 
ceive electric service from cooperatives regardless of offers made by 
private electric power companies and regardless of whether such elec- 





RURAL ELECTRIFICATION LOANS 123 


tric service would be in competition with existing private electric 
power companies. 

The intent of the Congress is made crystal clear by the legislative 
history of the act. I call attention to a brief for the N National Rural 
Klectrie Cooperative Association by the firm of Wise & Potamkin 
which deals with the Comptroller General's letter dated July 21, 1958, 
tothe Secretary of Agriculture. 

It appears that the question of competition and the question of 
whether or not a private electric power company was willing or 
claimed it was willing to furnish persons in rural areas electric serv- 
ice would in no way prevent the Administrator from making loans to 
bring service to persons in a rural area who were not being furnished 
electric service by a private power company. 

The brief of NRECA refers to the fact that a part of the facilities 
owned by the person designated to receive electric service from the 
cooper ative were receiving electric service from = private utility. 

The statement is made that servicing a farmer or a plant in a rural 
area is not dependent on ownership. Many aie of urban areas 
served by private utilities own and operate farms. It would be absurd 
to deny such persons service because their residence or farm was served 
by a private utility. 

An individual may own two farms, one of which may be served by 
a private utility and the other by a rural electric coope wage 

Although the Comptroller General has in part eager ge is error 
by amending his July 21, 1958, letter to the Secretary hevi ic nine 
he has not retreated from the position that. the loan to - cooperative 
was illegal. 

He now wants to get off the limb, apparently by allowing the loan 
to be repaid on regular schedule and by setting up certain standards 
which would restrict to some extent the invasion by private electric 
power companies of rural areas which could be served by rural elee- 
tric cooperatives. 

The issue here, it seems to us, is very clear. The act is clear, the 
legislative history is clear, and attorneys tell us that the courts have 
been very explicit on the points raised by the Comptroller General. 

There is no need for interpretation according to Justice Sutherland : 

Where the intention of the legislature is so apparent from the face of the 
statute that there can be no question as to its meaning, there is no room for 
construction. 

It is not allowable to interpret what has no need of interpretation. 

We, therefore, urge the committee to report favorably Senate Reso- 
lution 21. 

Mr. Chairman, the remaining part of my statement relates to 
Senator Curtis’ bill, S. 75. I gather that you want to separate the 
testimony so the reporter could break here. 

Senator Hotianp. If you want to be heard by reading it, I suggest 
_ you wait until later. If you want to just put it in the record, it 

‘an be placed in the testimony of that record. 

Mr. McDonap. Yes,sir. You don’t want any testimony on S. 75 at 
this time. 

Senator Hottanp. Not at this time. 

(Discussion off the record.) 
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Senator Horttanp. We both know that the REA loan permits the 
service not only of rural homes and establishments that are actually 
in the country, but also in communities up to communities of 1,500. 
Supposing a situation under which a community of just under 1,500 
was being served by a private utility which had its lines there and 
which were available to any citizen who would be asking to be tied in, 
but assuming that one citizen or a group of citizens did not want to tie 
into that line, and indeed instead applied for REA service, which 
would require an extension of existing lines to get into that community. 
What in your opinion would be the situation? Would they be entitled 
to have the loan granted for the extension of REA lines into that 
community ? 

Mr. McDonatp. Yes, sir, I believe under sections 2 and 4 if a person 
is not receiving central station service, and if he is in a rural area, the 
REA Administrator has authority to grant a loan which would 
indirectly give him that service. 

Now, as to whether or not—there is one other test, of course, 
economic feasibility. 

The Administrator can’t make a loan where he would not be assured 
of getting the money back with 2 percent interest. But as I under- 
stand the law, Senator, the Administrator does have that authority. 

Senator Hotxianp. In other words, if there is one citizen in that 
community that is not really getting service, is unserved, the REA 
Administrator has the authority to grant a loan to serve him, provided 
that the system, the REA system, is such as to present, including that 
loan, a good credit which will pay off the loan. 

Mr. McDonatp. If the extension was economically feasible and if 
the loan satisfied the other requirements I mentioned, the Administra- 
tor would have the authority to make that loan to one person. The 
Administrator would not be required, if I may continue a moment, to 
make that loan. 

The Administrator has administrative discretion, and I am sure in 
hundreds of cases would refuse to make such a loan in the hypothetical 
case you suggest. I think in all probability the Administrator would 
say “This is ridiculous to run a line down just for one person.’ 

But under the law as we understand it, he w ould have such authority. 

Senator Horianp. Is the question of economic feasibility related 
solely to that extension or is it related to the ability of the system 
with that extension added to carry and pay off, discharge its indebt- 
edness ? 

Mr. McDonavp. According to testimony you have received here, 
apparently if the system could absorb this additional loan, then it 
would be feasible. 

Senator Hottanp. Thank you, sir. Are there questions from any 
other Senator? 

The next witness that I have listed here is Mr. William C. Wise 
and Mr. Richard A. Dell of the National Rural Electric Cooperative 
Association. 

Mr. Deu. Senator, I will defer to our general manager, Mr. Ellis, 
who has arrived here. 

Senator HoLtanp. We will be very happy to hear Mr. Ellis. 
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STATEMENT OF WILLIAM C. WISE, REPRESENTING THE NATIONAL 
RURAL ELECTRIC COOPERATIVE ASSOCIATION 


Mr. Wise. Mr. Chairman and members of the committee, my name 
is William C. Wise. I am a partner in the law firm of Wise & 
Potamkin, Washington, D.C. I am appearing here on behalf of the 
National Rural Electric Cooperative Association (known as NRECA) 
which includes in its membership almost 950 REA borrowers. These 
borrowers serve almost 4 million rural connections, which represent 
almost 15 million individuals. 

NRECA respectfully urges this committee to report favorably on 
Senate Resolution No, 21. It is our strong conviction that grave 
harm will result to the REA program if the resolution is not adopted 
by the Senate. 

When the Comptroller General, in a letter to the Secretary of 
Agriculture, dated July 21, 1958 (B-134138), set forth the interpreta- 
tion of the Rural Electrification Act of 1936 which created the need 
for the enactment of S. Res. 21, NRECA retained our firm as special] 
counsel to study that interpretation and attend a conference with rep- 
resentatives of the Comptroller General. 

It is attached to the material you have. And alsoa copy of a docu- 
ment entitled “An Analysis of Comptroller General’s Revised Ruling 
Relating to the REA Program” which likewise was prepared by our 
firm. 

Senator HoLuanp. Without objection that will be admitted and you 
may refer to those briefs from your testimony. 

(The documents referred to follow :) 
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INTRODUCTION 


This brief is submitted with reference to the Comptroller 
General’s letter dated July 21, 1958 to the Secretary of Agricul- 
ture, bearing No. B-134138, in which it is held that a portion 
of the loan made by the Administrator of the Rural Electrifica- 
tion Administration to the Central lowa Power Cooperative, in 
the amount of $120,000, “‘for the construction of the Lehigh Tap 
was not authorized and steps should be taken . . . to recover 
immediately . . . the amount advanced to construct the Lehigh 
Tap”. At a conference held on July 30 with members of the 
Comptroller General’s staff it was made abundantly clear that 
the letter to the Secretary of Agriculture was completely in 
error and the conclusions reached completely unjustified. The 
staff has suggested that we submit in writing the arguments and 
facts which we presented to them. 


It must be noted at the outset that there are two separate 
bases stated in the letter for the conclusions reached: (1) that 
REA loan funds cannot be used “. . . for the construction of 
transmission lines and substations to furnish power to an area 
already served by private power companies when such companies 
are willing to provide adequate central station service to persons 
within the area who are not tied to the power lines”; and (2) 
that the new plant to be served by the cooperative is not a person 
not receiving central station service. Because at times during 
our conference there was a tendency to combine discussion of 
these distinctly separate points and thereby confuse both issues, 
we want to stress the fact that there is no connection between 
them. We shall discuss these bases as the separate issues which 
they are. 
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PART | 


THE COMPTROLLER GENERAL’S HOLDING THAT “IT IS 
CLEAR FROM THE ABOVE QUOTED STATEMENTS THAT 
THE PURPOSE OF THE CENTRL STATION SERVICE 
LIMITATION WAS TO EXCLUDE LOANS FOR THE PARAL- 
LELING OF EXISTING SYSTEMS OR CREATING COMPE- 
TITION WITH EXISTING FACILITIES BY PROHIBITING 
THE USE OF LOAN FUNDS FOR CONSTRUCTION OF 
TRANSMISSION LINES AND SUBSTATIONS TO FURNISH 
POWER TO AN AREA ALREADY SERVED BY PRIVATE 
POWER COMPANIES WHEN SUCH COMPANIES ARE 
WILLING TO PROVIDE ADEQUATE CENTRAL STATION 
SERVICE TO PERSONS WITHIN THE AREA WHO ARE 
NOT TIED TO THE POWER LINES” IS COMPLETELY 
WITHOUT BASIS AND IS ERRONEOUS FROM BEGINNING 
TO END 


1 


The unambiguous language of the Rural Electrifica- 
tion Act provides for loans to serve “persons in rural 
areas who are not receiving central station service,” 
and legislative history cannot be utilized to change the 
plain meaning of the statutory language. 


The language of the provisions of the Rural Electrification 
Act which the Comptroller General has “interpreted” is com- 
pletely clear and unambiguous. The identical language appears 
in both Section 2 and Section 4. Section 2 reads: 


“The Administrator is authorized and empowered to 
make loans... for... the furnishing of electric energy 
to persons in rural areas who are not receiving central 


9? 


station service... 
Section 4 reads: 


“The Administrator is authorized and empowered 
... to make loans .. . for the purpose of financing the 
construction and operation of generating plants, elec- 
tric transmission and distribution lines or systems for 
the furnishing of electric energy to persons in rural 
areas who are not receiving central station service .. .” 


The Comptroller General’s letter admits that this language 
is clear and unambiguous. It states: 


“It may be that literally accepted the terminology of 
section 4 (and section 2) is sufficiently broad to author- 
ize a loan for the purpose of furnishing central station 
electric service to a person not receiving such service, 
even though the service is available to such person and 
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that the effect of the loan will be to create competition 
with an existing private utility.” 


This obviously correct observation by the Comptroller General 
is followed by the statement that: 


“However, in contruing or considering the applica- 
tion of a statute it is permissible to look at its evident 
spirit and purpose as well as the strict letter of the law 
and the strict letter must yield to its evident spirit when 
this is necessary to give effect to the intent of the 
Congress.” 


It is true that even when an act is clear and unambiguous, 
courts will give effect to the evident spirit and purpose of leg- 
islation as that spirit and purpose can be determined from the 
act itself. The courts will look beyond the act for spirit and 
purpose only when the act itself, by the incompleteness or 
ambiguity of its language, indicates a need for so doing. No 
such need exists in the instant case, as is plainly demonstrated 
by the Comptroller General’s own admission. 


The law is clearly established to the effect that legislative his- 
tory cannot be utilized to change the clear and unambiguous 
language of the statute. 


Sutherland, the foremost authority on statutory construction, 


states this well-settled principle of law as follows: 


‘“‘Where the intention of the legislature is so apparent 
from the face of the statute that there can be no ques- 
tion as to its meaning, there is no room for construction. 

“Tt is not allowable to interpret what has no need of 
interpretation. 

“There is no safer nor better settled canon of inter- 
pretation that when language is clear and unambiguous 
it must be held to mean what it plainly expresses.” 
Sutherland Statutory Construction (3rd ed.) Sec, 4702. 


The United States Supreme Court has consistently followed 
this rule of law, as evidenced by the following cases: 


Sturges v. Crowninshield, 4 Wheat. (17 U.S.) 122 
(1819); Rosenman v. United States, 323 U.S. 658 
(1946); United States v. Rice, 327 U.S. 742 (1946); 
United States v. United Mine Workers of America, 330 
U.S. 258 (1947); Packard Motor Car Co. v. National 
Labor Relations Board, 330 U.S. 485 (1947); United 
States v. Public Utilities Commission of California, 345 
U.S. 295 (1953) ; United States v. Harris, 347 U.S. 612 
(1954). 


Chief Justice Vinson gave short shrift to the practice of hold- 
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ing that Congress intended something other than what it said, 
as the Comptroller General has done in this case, in these 
words: 


“... The short answer is that there is no need to refer 
to the legislative history where the statutory language 
is clear. ‘The plain words and meaning of a statute 
cannot be overcome by a legislative history which 
through strained processes of deduction from events 
of wholly ambiguous significance, may furnish dubious 
bases for inferences in every direction.’ Gemsco v. 
Walling, 324 U.S. 244, 260 (1945). This canon of con- 
struction has received constant adherence in our de- 
cisions.” Ex Parte Collett, 337 U.S. 561 (1949) 


Thus, it is clearly and definitely not permissible to refer to 
legislative history for the purpose of changing the plain mean- 
ing of statutory language. The opinion is therefore not only 
wrong in its interpretation of the legislative history, as we will 
later show, but under the established law the Comptroller Gen- 
eral did not even have the right in this instance to look beyond 
the language of the Act itself. 


2 


~ 


The legislative history of the Rural Electrification 
Act, though not pertinent, is precisely the opposite of 
what the Comptroller General states it to be and sub- 
stantiates the decision of the Administrator of REA 
in every respect. 


The Comptroller General’s opinion is a most amazing docu- 
ment. Not only is it based upon the legislative history, which 
as shown above, is not pertinent, but it uses a legislative history 
that has been developed specially for this case. The most im- 
portant parts of that history, as set forth in the opinion, are the 
asterisks (omissions), which appear between carefully selected 
quotations taken out of context. When these asterisks are trans- 
lated, when the omissions they represent are supplied, it is 
found that the effect of the legislative history is in fact the 
opposite of what the opinion would have us believe. 


On the basis of his “version” of the legislative history, the 
Comptroller General presumes to determine what Congress 
really intended the Rural Electrification Act to mean—and he 
reaches the startling conclusion that Congress did not mean what 
it so clearly said. 


Thus, we have this most unique situation: the Rural Electrifi- 
cation Act, by the opinion’s own admission, is clear and unam- 
biguous, and plainly authorizes loans to serve persons in rural 
areas who are not receiving central station service. There is, 





132 RURAL ELECTRIFICATION LOANS 


therefore, neither need nor justification to refer to the legisla- 
tive history. Yet it does refer to the legislative history and, 
in so doing, carefully omits the controlling items, which when 
supplied show beyond peradventure of a doubt that Congress in- 
tended exactly what it said in the statute. 


In substantiation of the foregoing assertions, consider the 
quotations from a colloquy between Senators McNary and Norris, 
the author of the bill, which are set forth on page 6 of the Comp- 
troller General’s letter. The quotations purport to convey to 
the reader the real intent of the Senators as to the meaning of 
the statutory language. Asterisks are used to indicate the 
omission of apparently unimportant passages. Here is what is 
omitted: 


“MR. McNARY. I agree with that, but supposing 
that some central station by the construction of distribu- 
tion lines and transmission lines could supply the energy 
needed in a given area, could the money be used for that 
purpose? 


“MR. NORRIS. If I understand the Senator’s ques- 
tion correctly, it is supposing some locality be now 
supplied from a central station, might it be possible for 
that central station to extend its lines further and would 
the governmental agency be prohibited from entering 
that territory? If that is the question, I think not.” 
[80 Cong. Rec. 2751, Part 3] 


Part of the discussion represented by the last asterisks appear- 
ing on page 6 of the Comptroller General’s opinion covers the 
following statement by Senator Norris: 


“The fact is that if we provided in this bill that the 
rural electrification could not go into any territory that 
could be potentially held to be within the transmission 
distance of an existing central power station, it would 
mean that we probably would continue the conditions 
which have existed in the past. In many instances, if 
not in most instances, the central power stations have 
picked out the cream in a certain locality and have built 
lines and supplied it with electricity.” [80 Cong. Rec. 
2751, Page 3] (emphasis supplied) 


Then, again, on page 6 and 7 of the letter, after quoting state- 
ments which the Comptroller General obviously believes help 
his position—although, as we shall show, they do not—he quotes 
right up to the following statements which are then omitted: 


“MR. KING. If an organization were formed beyond 
the 10-mile limit to which I have just referred and with- 
in which limit the farmers are supplied with electric 
energy, that organization would not be permitted to 
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come back into the 10-mile area to furnish light to farm- 
ers already receiving it? 

MR. NORRIS. Not to those already receiving it, but 
it might come into the 10-mile area and supply farmers 
who were not receiving it. That is a distinction which I 
think ought to be drawn.” [80 Cong. Rec. 2752, Part 3] 
(emphasis supplied). 


It should be noted at this point that all of the Senate discussion 
quoted above took place concerning Section 2 of the pending bill, 
which at that time spoke only in terms of service to “rural areas 
not receiving central station service”. Later, Section 2 was 
amended to conform with Section 4 as reported out by the Com- 
mittee to provide for service to “persons in rural areas who are 
not receiving central station service’. (emphasis supplied) Thus, 
even before the statutory language of Section 2 was amended to 
remove any doubt of the Act’s intendment the Senate was in- 
formed of such intent. 

Finally, while explaining the bill section by section later in the 
day, Senator Norris, when he came to Section 4, said: 


“Mr. President, the bill provides that the Administra- 
tor is authorized to loan money ‘for the purpose of 
financing the construction and operation of generating 
plants, electric transmission and distribution lines or 
systems for the furnishing of electric energy to persons 
in rural areas who are not receiving central station 
service.’ 

“TI think that provision answers specifically some of 
the questions which were propounded earlier in the day 
by the Senator from Utah (Mr. King).” [80 Cong. Rec. 
2756] 


(The questions of Senator King referred to by Senator Norris 
were the ones involved in the colloquy quoted from above and 
pertain to the specific question of whether loans could be made to 
serve in areas where private power companies already exist and 
are willing to render service. Obviously, Senator Norris meant 
that the answer was to be found in the use of the quoted words 
“persons” in rural areas “who are” not receiving central station 
service. These words had been added by the Senate Committee.) 

These omitted statements make it clear beyond argument that 
Senator Norris intended at all times that REA loan funds could 
be used to bring service to any person in a rural area who was not 
receiving central station service even though other persons in 
such area were being served by a private power company—and 
the Senate so understood. 


He was most explicit in making the distinction clear that the 
test to be used was a person test and not an area test and that 
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the only limitation on the lending authority was the prohibition 
against loans to provide service for persons who were already re- 
ceiving central station service. 

As a matter of fact, even the selected quotations, read out of 
context and as stated in the letter, say the same thing. Through- 
out the selected quotations the distinction is repeatedly made clear 
that what is prohibited is service to persons already being served, 
and not service in areas where there may be a private company. 


Thus, as the opinion itself quotes, Senator Norris said: 


“The Senator says ‘come in competition.’ They would 
not come in competition with farms already supplied. 
They might come in competition with the central power 
station.” (emphasis supplied) 


This statement, therefore, not only does not support the letter’s 
position but is diametrically opposed to it. 

The letter then quotes Senator Norris as saying that “There is 
no intention of going into a farming community which is al- 
ready supplied with electric current and forming farm organiza- 
tions there and having them built up to go into competition, as 
the Senator suggests, with farmers who are already getting their 
electric current from a central station.” (emphasis supplied) 


In view of the part we have emphasized, it is obvious that the 
only prohibition on loans intended by the sponsors, and accepted 
by the Senate, was on loans to serve persons who are already 
getting central station service—as the act itself so clearly states. 

Other quotations cited in the letter to support the position 
taken, but which oppose that position are: 


“MR. KING. ...I may say that my understanding of 
the bill was that its primary and only purpose was to 
take care of farmers who did not have electrical facili- 
ties.” 

The Comptroller General underlined this statement in his 
opinion. We agree that it should be emphasized, but we are puz- 
zled that he should supply the emphasis because it is a clear and 
flat statement against his position. We cite it now as further 
evidence from the legislative history that all unserved persons 
in rural areas were to be benefited by the bill. 

Then the opinion quotes Mr. Rayburn, sponsor of the bill in 
the House: 


“May I say to the gentleman that we are not, in this 
bill, intending to go out and compete with anybody. By 
this bill we hope to bring electrification to people who 
do not now have it...” (emphasis supplied) 


This is the only kind of “competition” Congressman Rayburn 
intended to proscribe, i.e., service to those already served. 
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Thus it is clear, from the letter itself, that the legislative his- 
tory supports the language of the act. Both the direct quotations 
and the asterisks are in complete agreement with the statutory 
provisions. 


In presenting legislative history as the basis for argument, it is 
customary to refer to all pertinent parts of the history including 
hearings, reports, changes in language before final passage and 
rejection of proposed amendments. We, therefore, now shall 
direct our discussion to those parts of the legislative history 
which were completely ignored in the Comptroller General’s letter. 


In the House Hearing on the proposed bill we find the following 
testimony by Mr. Cooke, then the Administrator of the temporary 
REA: 


“MR. HUDDLESTON. I am correct, am I not, in say- 
ing that the fundamental purpose of this bill is to give 
electric service to those who now have not that benefit? 


“MR. COOKE. Those who do not now have it. 
“MR. HUDDLESTON. Yes. 


“MR. COOKE. Yes, sir; we have made the practice, 
absolutely, Mr. Huddleston, of not building any com- 
peting lines. Our current only goes to farms and farm 
homes that do not now have it and where, in a few 
instances, it has been necessary for us to parallel an 
existing line in order to reach that market, we have 
made the rule that no current is to be taken off of that 
line. In other words, at no point have we competed 
with existing lines; and I will be glad to know if any 
member of this committee has heard in any State of a 
single exception to that.” (Hearing before the Com- 
mittee on Interstate and Foreign Commerce, House of 
Representatives, Seventy-Fourth Congress Second Ses- 
sion on S-3483, March 12, 13 and 14, 1936, Pages 56 
and 57) 


Thus we find that in the temporary agency which preceded 
the statutory REA the practice which the letter says is illegal 
was well established—and the Congress knew this when the 
bill was passed. 


The other facets of legislative history, i.e., the reports of 
Committees, the changes in language and the rejection of a pro- 
posed amendment, also establish the invalidity of the position 
of the Comptroller General. 


It is elementary that in determining the meaning of a statute 
— if the statutory language is not clear—the changes made in 
the bill and the proposed changes which were rejected are of 
basic importance. And if there were any ambiguity in the lan- 
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guage in the instant case the history of the bill would com- 
pletely dispel it. 


Senator Norris introduced his bill—S. 3483—on January 6, 
1936. In that bill, both Section 2 and Section 4 referred only 
to service to “rural areas not receiving central station service.” 
Senate Report No. 1581 on S. 3483, dated January 16 (calendar 
day February 17) 1936, amended Section 4 by inserting the 
following emphasized words to provide for service to: “persons 
in rural areas who are not receiving central station service,” 
but did not change the language of Section 2. Later, on Febru- 
ary 24 (calendar day March 4), 1936, Senator Norris again 
reported on the bill for the Committees and this time Section 2 
was also amended to contain the “persons in rural areas who 
are not receiving central station service” language. The bill as 
passed contained this language in both Section 2 and Section 4. 


Prior to the final passage of the bill in the Senate, the Senate 
rejected a proposed substitute bill for S. 3483 introduced by 
Senator King which, among other things, would have added to 
the description “persons in rural areas who are not receiving 
central station service” the provision ‘‘and for whom such serv- 
ice may not be furnished or made available by competing private 
enterprise.” This rejection, even standing alone, definitely 
establishes the fact that Congress intended no limitation on the 
Administrator’s lending powers such as the Comptroller General 
now urges. 


Thus, tracing the Senate bill from the time of its introduc- 
tion to the time of final passage we find: 


The bill as originally introduced provided both in its general 
purpose and in its loan authorization provisions only for service 
to “rural areas which are not receiving central station service.”’ 
Despite this language the sponsor of the bill, Senator Norris, 
made it clear to the Senate that there was no prohibition against 
loans to provide service for individuals who did not have central 
station service even though such service was being offered by 
private power companies in the area. Subsequently, the bill 
was amended to provide specially for loans to serve “persons in 
rural areas who are not receiving central station service.” The 
only possible explanation is that this amendment was made to 
make the Congressional intent clear beyond question of doubt 
and Senator Norris so indicated by his comment that this lan- 
guage answered Senator King’s questions. Finally, we have 
the introduction of specific language which would prevent the 
making of a loan to serve anyone if such service could “be fur- 
nished or made available by competing private enterprise,” and 
the rejection of that provision by the Senate. 


If the legislative history were pertinent in this case, the his- 
tory of the passage of the bill itself would clearly and definitely 
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establish the error of the Comptroller General’s position. It is 
submitted that it would be impossible to visualize a stronger 
legislative case against the Comptroller General’s position than 
is found in the instant case. 

We find complete substantiation for our position not only in 
the language used in the debates and in the hearings, and in 
tracing the bill itself from the time of introduction to the time 
of passage, but also in the small amount of time devoted to the 
question of competition in the debates, and the complete lack of 
any mention of the subject in the reports also fully supports 
that position. In reporting out S. 3483, the Senate Committee 
on Agriculture and Forestry (Report No. 1581, 74 Cong. 2d 
Sess. 1936), without previous hearing, described in general the 
purposes of the REA program. The report emphasized that the 
loans made by REA would be “perfectly safe” and that “nothing 
will add more to the comfort, satisfaction and happiness of the 
rural population than the electrification of farm homes.” This 
report is completely silent as to the interest of existing private 
power companies and expresses no concern on the question of 
competition with such companies. 


The Senate debate on the bill started on February 25, 1936, 
and the bill as amended was passed by the Senate on March 9, 
1936. The debates cover 50 pages of the Congressional Record 
and concern themselves with many questions, but only about 
three pages of this total of 50 pages concern themselves with 
the question of competition with private power companies. On 
the contrary, a number of statements were made during the 
course of the debate to the effect that safeguards were needed 
to prevent private power companies from profiting in any way 
from, or from sabotaging, this new lending program. In fact, 
the view was strongly expressed by Senator Norris and others 
that private power companies should not be eligible as borrowers 
in view of the fact that their neglect and “cream-skimming”’ 
techniques had made it necessary for the Government to under- 
take this new program. With the express purpose of preventing 
existing private power companies from taking over projects con- 
structed by REA borrowers, Senator Logan introduced an amend- 
ment to the bill, the substance of which was adopted and included 
in the Act as passed (second paragraph of Section 7) providing 
that no borrower shall, without the approval of the Administrator, 
dispose of its property until the REA loan has been repaid in full 
(80 Cong. Rec. 3306). Far from indicating any fear that REA 
borrowers would compete with private power companies, this 
amendment arose out of and discloses an apprehension that REA 
borrowers and the entire rural electrification program needed 
protection against predatory private power company tactics. 


The House Committee on Interstate and Foreign Commerce, 
unlike the Senate Committee, held extensive hearings on the 
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companion bill introduced by Congressman Rayburn. Out of a 
total of 103 pages of the transcript of this hearing, which con- 
cern themselves largely with the farmers’ need for electricity, 
the benefits of the program, etc., there are no more than two 
or three pages on the subject of competition, consisting solely of 
the questions to and answers by Morris L. Cooke, then the Admin- 
istrator of the temporary REA. As shown above, his testimony 
substantiates our position. 


The repcrt of the House Committee on Interstate and Foreign 
Commerce, dated March 23, 1936 (HR Rep. No. 2219, 74 Cong. 
2d Sess. 1936) makes no mention at all of the no-competition 
limitation in the act. In the debates in the House on Senate Bill 
S. 3483, there were only three pages out of a total of 45 pages 
of debate directed toward the question of possible competition, 
and those few pages consist solely of an explanation that the pur- 
pese of the bill was to bring electric service to persons in rural 
areas who were not already enjoying such service. 


Thus, it is found that the House as well as the Senate was not 
much concerned with the problem of REA borrowers competing 
with private power companies. 


The conference report of May 13, 1936 (HR Rep. No. 2644, 
74 Cong. 2d Sess. 1936) reported out the bill in the form in which 
it was finally enacted on May 29, 1936. In the statement of the 
managers on the part of the House, which constitutes the only 
discussion of the bill as agreed upon by the conferees, there is 
no mention of any desire to protect private power companies 
from the competition of REA borrowers or of the “no-compe- 
tition” limitation on the Administrator’s lending power. 


Thus, we find that in the various reports, as well as in the 
discussions on the floor, there was a minimum amount of time 
and interest devoted to the competition question but instead the 
major attention of the Congress was devoted to the affirmative 
task of providing a bill which would enable the Rural Electri- 
fication Administration to do a sound and complete job of bring- 
ing service “to persons in rural areas who are not receiving 
central station service”’. 


It might be noted in passing that not only does the original 
legislative history support our position and destroy the position 
of the Comptroller General, but that subsequent legislative his- 
tory does the same. There have been many attempts since the 
passage of the Rural Electrification Act in 1936 to amend 
that Act so as to restrict the lending powers of the Administra- 
tor. All of these attempts failed. In addition, on a number of 
occasions committees of the Congress have looked into the lend- 
ing powers of the Administrator in connection with particular 
loans and in each instance his authority was reviewed and 
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judged in the light of the REA enabling act and found to be 
sufficient. 


It is submitted, therefore, that, in a lengthy legislative history 
extending from the time of the introduction of the original bills 
to the present time, there is to be found nothing to support 
the position of the Comptroller General, but on the contrary, 
every part of the legislative history supports our position. 


3 


In all cases, administrative practice is extremely per- 
suasive. Where discretion is given to an agency, admin- 
istrative interpretation becomes decisive. For 22 years, 
all REA Administrators have taken a position opposed 
to the Comptroller General’s holding. 


Since there is no ambiguity in the enabling statute in this 
case, there is neither reason nor right to look beyond the lan- 
guage of the statute. The opinion of the Comptroller General, 
however, after admitting that the language of the enabling act 
is clear, bases itself entirely upon matters outside the enabling 
act. The purpose of this part of our discussion is to demonstrate 
that if it were proper to look beyond the language of the statute 
in this case, it would be necessary also to consider the admin- 
istrative practices which have been applied. 


It is elementary law that where the terms of an enabling 


statute are ambiguous the interpretation of the agency itself 
must be given great weight. This is true not only with respect 
to determinations of fact, but also in connection with the inter- 
pretation of the enabling statute itself. The courts will not, 
even in such cases, substitute their judgment for that of the 
administrative body. 

Quoting Sutherland again: 


(Sec. 5105) “The practice and interpretive regulations 
by officers, administrative agencies, departmental heads 
and others officially charged with the duty of adminis- 
tering and enforcing a statute will carry great weight in 
determining the operation of a statute.” (Sutherland 
Statutory Construction, Section 5105, 3rd Ed.) 


A leading case on the point is Gray vs. Powell, 314 U.S. 402, 
which involved an interpretation of the term “producer” in the 
bituminous coal code. The Bituminous Coal Division of the 
Department of the Interior defined the term to exclude the plain- 
tiff. The court held (page 412): 


“Where, as here, a determination has been left to an 
administrative body, this delegation will be respected 
and the administrative conclusion left untouched .. . 
although we have here no dispute as to the evidentiary 
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facts, that does not permit a court to substitute its 
judgment for that of the Director (citing cases). It is 
not the province of a court to absorb the administrative 
functions to such an extent that the executive or legisla- 
tive agencies become mere fact-finding bodies deprived 
of the advantages of prompt and definite action.” (Em- 
phasis supplied) 
In United States v. Ickes, 98 F. 2d 271 at Page 281, the D. C. 
Court of Appeals held that: 


“The failure of Congress to amend a statute, after ad- 
ministrative rulings have been made construing or 
applying it, has been recognized as evidence of Con- 
gressional approval of such rulings.” (citing cases) 


In 1951, the same court, in the case of West Texas Utilities 
Co. v. NLRB 184 F. 2d 233, 235, cert. denied, 341 U.S. 939, 
stated that: 


“The Supreme Court has admonished us many times 
to give ‘great weight’ to an agency’s interpretation of 
its governing statute, especially where the legislative 
intent is ambiguous. Such deference keeps the inexpert- 
ness of courts, which must deal with the whole gamut 
of the law, from distorting the policy of Congress in 
complex areas \of the economy requiring specialized 
skills and scrutiny. It minimizes the danger that lay 
conclusions will be given to words that are terms of art 
to those skilled in their special fields.”” (emphasis sup- 
plied) 


To the same effect see: NLRB v. Hearst Publications, Inc., 322 
U.S. 111, 181; SEC v. Chenery Corp., 332 U.S. 194, 207, 208; 
Bowles v. Mannie & Co., 155 F. 2d, 129, 1383 (C.A. 7) cert. denied 
329 U.S. 736; Nitrogen Products Co. v. United States, 288 U.S. 294 
(1933); Interstate Commerce Commission v. Parker, 326 U.S. 
60 (1945); Fishgold v. Sullivan Drydock & Repair Corp. 328 
U.S. 275 (1946); Roland Electrical Co. v. Walling, 326 U.S. 657 
(1946) ; Levinson v. Spector Motor Service, 330 U.S. 64 (1947); 
Algoma Plywood Veneer Co. v. Wisconsin Employment Relations 
Board, 336 U.S. 301 (1949); National Labor Relations Board v. 
Gullett Gin Co., Inc., 340 U.S. 361 (1951); Maujea v. Waidlua 
Agricultural Co., Ltd., 349 U.S. 254 (1955). 


We have reserved for special attention—because of its ex- 
treme pertinency and importance—the recent case of Panama 
Canal Co. v. Grace Line, Inc., 356 U.S. 309, which was decided 
on April 28 of this year. In this case, the opinion of Mr. Justice 
Douglas not only reaffirms all of the foregoing legal principles, 
but goes on to make it clear that when a subject matter is left 
to agency discretion, neither the courts nor the Comptroller 
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General have the right to interfere with that discretion. His 
observations bear so directly on the issues of the instant case, 
and are so illuminating in respect of those issues, that we shall 
quote from the opinion at length. 


“Petitioner, being a wholly owned government cor- 
poration, is subject to annual audit by the General 
Accounting Office. 59 Stat. 599, 31 USC Sec. 850. And 
it is provided that the Comptroller General shall report 
on this audit to the Congress with ‘such comments and 
information as may be deemed necessary to keep Con- 
gress informed of the operations and financial condi- 
tion’ of the corporation, ‘together with such recom- 
mendations’ as the Comptroller General may deem ad- 
visable. 31 USC Sec. 851. 


“The Comptroller General in 1955 expressed the view 
that the petitioner had allocated too high a share of the 
costs of the Canal Zone Government, of the corporate 
overhead, and of interest payments to the operation of 
the Canal and too little to its supporting or auxiliary 
activities. H. R. Doc. No. 160, 84th Cong., 1st Sess. 
According to his method of cost allocation, the Canal 
operations showed a large surplus, the auxiliary or 
supporting activities a deficit. Jbid. He also claimed 
that the prices charged for the latter activities were 
inadequate. Jbid. He went on to give his construction 
of Sec. 412 (b) of the Canal Zone Code, which was that 
the tolls must be computed exclusively on the basis of 
the cost of operating the Canal without reference to the 
losses incident to the auxiliary or supporting opera- 
tions. Jbid. He thought this result to be unsound and 
recommended that Sec. 412(b) be amended to provide 
specifically that any losses of the auxiliary or support- 
ing activities be included in the cost basis for the deter- 
mination of the Canal tolls. Jbid. 


“Petitioner vigorously opposes that construction of 
Sec. 412(b) ...” (p. 315) 

“It was shortly after the Comptroller General’s Re- 
port for 1954 was submitted to the Congress that re- 
spondents instituted this suit.” (p. 317) 


“We think the initiation of a proceeding for read- 
justment of the tolls of the Panama Canal is a matter 
that Congress has left to the discretion of the Panama 
Canal Co. ... As we have seen, the present conflict 
rages over questions that at heart involve problems of 
statutory construction and cost accounting: Whether 
an operating deficit in the auxiliary or supporting activ- 
ities is a legitimate cost in maintaining and operating 
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the Cana] for purpose of the toll formula. These are 
matters on which experts may disagree; they involve 
nice issues of judgment and choice, New York v. United 
States, 331 U.S. 284, 335, which require the exercise of 
informed discretion. . . . But where duty to act turns 
on matters of doubtful or highly debatable inference 
from large or loose statutory terms, the very construc- 
tion of the statute is a distinct and profound exercise 
of discretion. See Wack v. Rives, 267 U.S. 117, 183; 
Wilbur v. Korche, 281 U.S. 206, 219; United States, ex 
rel. Chicago Great Western R. Co. v. Interstate Com- 
merce Commission, 294 U.S. 50, 62-63. We then must 
infer that the decision to act or not to act is left to the 
expertise of the agency burdened with the responsibility 
for decision. 


“We think this case is in that area. The petitioner, 
as agent of the President, is given questions of judg- 
ment requiring close analysis and nice choices. Peti- 
tioner is not only agent for the President but a creature 
of Congress. It is in close terms with its committees, 
reporting to the Congress airing its problem before 
them, looking to Congress for guidance and direction. 


“It is at least arguable that Congress to date has 
sided with petitioner and against the Comptroller Gen- 
eral in construing Sec. 411 and 412 of the code. For, 
Congress, fully advised of the Comptroller General’s 
views in his Report for 1954, approved the budgets for 
the Panama Canal Co. for 1956, 1957 and 1958, based 
on petitioner’s interpretation of the statute and its 
method of accounting and cost allocation . .. That does 
not necessarily mean the construction of the act, pressed 
on us and in Congress, is the correct one. It does, how- 
ever, indicate that the question is so wide open and at 
large as to be left at this stage to agency discretion .. .” 


Now let us consider the facts of our case in the light of these 
decisions. 

Every Administrator of REA has made loans to borrowers for 
the purpose of bringing central station electric service to per- 
sons in rural areas who were not receiving such service, even 
though there were private power companies in the area which 
were ready, able, willing and even anxious to serve such persons. 
There could not have been any rural electrification program in 
the beginning, it could not have succeeded as it has, and it could 
not continue to exist in the future if the Administrators had not 
done so. The unserved farmers of the country whose plight led 
to the creation of the REA were not unserved because the private 
power companies were not in or near the areas where they lived. 
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There were always private power companies nearby, but the 
private power companies attached such onerous conditions to 
serving the unserved farmers of the country that the latter could 
not afford to take service from the private power companies. 
That is why REA was created—to provide funds for bringing 
service to those farmers and other unserved persons in rural areas. 
Under the test applied by the Comptroller General there would 
have been no purpose in creating the REA since the Administra- 
tor still would not have authority to lend money to serve those 
for whose benefit the Act was passed. 


Over the years REA borrowers have been plagued by so-called 
“spite line construction” by private power companies. When 
power companies learned of the formation of a cooperative to 
borrow money from the REA they would often build lines into 
the best parts of the cooperative area to skim the cream from that 
area and make impossible the organization of a cooperative to 
serve that area. In such case, whenever possible, the Adminis- 
trators of REA always lent money to the cooperatives to con- 
struct systems to serve the still unserved persons in those areas. 
Yet the power companies were ready, able and willing to serve 
those unserved persons on their own terms. 


Without deviation or exception, whenever the loan was eco- 
nomically feasible REA has made it, provided only that its prin- 
cipal purpose was to bring service to unserved persons in rural 
areas—or to continue supplying their requirements—without re- 
gard to the existence or non-existence of a private power company 
in the area. This has been the consistent interpretation of the Ad- 
ministrator’s lending authority as interpreted by every Admin- 
istrator of REA and by every lawyer who has had the respon- 
sibility of advising these Administrators on their lending powers. 
In these circumstances, even if the enabling statute were am- 
biguous, every court in the land would uphold this consistent 
interpretation of 22 years duration. The Comptroller General 
cannot do otherwise. 


It should be noted in this connection that the lending policies 
of the REA Administrators have been subject to review every 
year in connection with the hearings on REA appropriations. 
Never has any committee of Congress questioned the power of the 
Administrator to lend money in accordance with the plain dic- 
tates of the enabling statute and this approval of the lending 
policies by the Congress has been obtained with the full knowl- 
edge of the interested committees of what those practices have 
been. The private power companies have made certain that Con- 
gress knew of this particular practice by appearing before the 
Congressional committees, time and time again over the entire 
22 years, to contend for the position now adopted by the Comp- 
troller General. Congress by its actions over these 22 years 
clearly demonstrated that it intends that the RE Act be applied 
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as written. The Comptroller General cannot ignore this history 
of consistent congressional approval. 


In addition to these facts, we find that Congress clearly in- 
tended to invest the Administrator with the full authority to 
administer the act. 


In the House debate, opponents of the bill sought to attack it 
on the ground that it vested the Administrator with unlimited 
discretion. The answers to these objections stress the fact that 
such discretion was being committed to the Administrator and 
was necessary. Thus, Representative Rayburn stated (80 Cong. 
Rec. 5281), “The gentleman from Connecticut (Mr. Merritt) re- 
marked about the bill and the great power that was given to the 
Administrator. Well, the power must be lodged somewhere .. .”’. 


Similarly, in the Senate debates, during a discussion on the 
question of the Administrator’s authority, in which it was gen- 
erally understood that the Administrator was to have a broad 
discretion in the making of loans, Senator Norris said: 


“... Another thing about the general authority that is 
given to this rural electrification I am reminded of now, 
and this exemplifies it. We must give to the Adminis- 
trator a very wide discretion in carrying out the plan 
I have just suggested. We cannot lay down a hard 
and fast rule as to just how much density of population 
there shall be or in how much of a compact territory it 
will be, because there will be some places where by 
reason of extreme density of farm population they will 
be able to take in a comparatively large area of country 
where the population is not dense and thus give the 
benefit of the rural electrification to as many farm 
people as is possible.” (80 Cong. Rec. 2759) 


In the Panama Canal Co. case (supra), Mr. Justice Douglas in 
effect told the Comptroller General that since Congress had left 
the decision to the discretion of the agency, that decision was 
none of his business. How much more so is that admonishment 
applicable to this case! This is especially so because there Mr. 
Justice Douglas inferred the commitment of this discretion by 
Congress. Here, the legislative history makes plain that Congress 
so intended. 


} 

4 
Every lawyer who had had the official responsibility of 
advising the Administrator on his legal powers has tak- 
en a position contrary to the Comptroller General’s letter. 


The Comptroller General’s opinion quotes from an opinion of 
the Solicitor of the Department of Agriculture and claims that 
that opinion supports his position. Counsel, on the basis of per- 
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sonal knowledge, first wants to make this categorical statement— 
neither the quoted opinion, nor the opinion of any other attorney 
who had or has the responsibility of interpreting the RE Act or 
advising the Secretary of Agriculture or the Administrator of 
REA with respect to RE Act has ever taken the position which 
the letter takes. On the contrary each of them has always held 
that the act authorizes the Administrator to lend money to pro- 
vide electric service to any person in a rural area who is not 
receiving central station service, whether or not there was a 
private power company in the area which was ready, able and 
willing to serve that person. 


The Solicitor’s opinion, which is quoted in the letter, clearly and 
plainly conceives of prohibited competition only as service to 
persons already served. The very portions of the opinion which 
are quoted show that. Thus, the quotation reads in part: 
‘Where the effect of a proposed loan, regardless of its essential 
purpose, would be to substitute a competitive REA-financed serv- 
ice to persons already served, the loan may not be made.” (em- 
phas’s supplied) This is the kind of competition which the Solicitor 
says cannot be financed by REA. No other interpretation of the 
Solicitor’s opinion is possible—and the opinion completely de- 
stroys the contention of the Comptroller General. 


5 
Previous Comptroller Generals have agreed with our 


position and held the opposite from the holding in this 
Comptroller General’s letter. 


It is most significant that when questioned with respect to the 
lending powers of the REA Administrator, previous Comptroller 
Generals held exactly the opposite from the holding in this letter 
of the present Comptroller General. Thus, in a letter to the 
Honorable Malcolm C. Tarver, dated March 12, 1943 (B-32920) 
then Comptroller General Lindsay C. Warren says: 


“Of course, the question as to whether the basic pur- 
pose of a proposed !oan in a particular case is to provide 
electric service to unserved persons in rural areas is a 
matter for determination administratively, rather than 
by this office, after a thorough consideration of the perti- 
nent facts and circumstances in the case. And, while it 
is realized that the accomplishment of the essential stat- 
utory purpose of a loan of the type here involved which 
is presented to the Administrator for approval at this 
time would be delayed, in all probability, until after the 
cessation of the present emergency because of the short- 
age of critical materials required in connection with the 
erection of the facilities contemplated thereby, it would 
seem that, in view of the authority which the Congress 
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has vested in the Administrator and in the absence of 
any statutory provision prohibiting the use of appropri- 
ated funds for the purpose of such a loan, the determina- 
tion made by the Administrator with respect to the 
question as to the approval of the loan must be regarded 
as a matter of policy and, therefore, not subject to 
review by this office. 


“Hence, if it be deemed desirable to limit the authority 
of the Administrator in this respect so as to preclude 
the possibility of the authorization by him of a loan of 
the type here involved where the funds included therein 
will not in the immediate future provide electric service 
to unserved persons in rural areas, it is suggested that 
such object may be effectuated by the enactment of 
legislation specifically prohibiting the authorization of 
a loan by the Administrator in any case where there is 
reason to believe that the essential statutory purpose 
of the loan cannot be accomplished until after the termi- 
nation of the present emergency.” (emphasis supplied) 


The then Comptroller General in his letter to Mr. Tarver not 
only makes it clear that the basic purpose of the RE Act is to 
provide money for the bringing of electric service to unserved 
persons in rural areas, but that how and when this should be 
done is a matter for the discretion of the Administrator—and if 
Congress wishes to limit that discretion it should do so by 
enacting legislation to that effect. 


Again, in a letter by the then Acting Comptroller General 
(R. N. Elliott), addressed to the Administrator of the Rural 
Electrification Administration under date of January 17, 1939 
(B-651), where the question under consideration was the author- 
ity of the Administrator to make a loan for the purpose of pro- 
viding generating and transmission facilities which would inci- 
dentally benefit a city having a population in excess of 1500 
inhabitants, it was held: 


“On the basis of the statement of facts as presented 
in your letter, there appears ample justification for the 
conclusion that the primary purpose of the proposed 
increase in the amount of the loan and the interchange 
agreement is the furnishing of electric energy to per- 
sons in rural areas as provided for under the statute.” 
(emphasis supplied) 


The letter upheld the Administrator’s authority to make the 
loan in question. This once more shows that previously the 
Office of the Comptroller General not only interpreted the Ad- 
ministrator’s powers as provided by the actual wording of the 
RE Act, but went on to hold proper any loan which had as its 
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major purpose the bringing of electric service to unserved per- 
sons in rural areas. 


See also letter to the Honorable Lyle H. Boren, dated Decem- 
ber 1, 1942 (B-29463) from Comptroller General Warren. 


We pose this query: Could any holdings possibly be more 
diametrically opposed to the present Comptroller General’s letter 
than those cited above? 


Patently, the letter to which this brief is addressed represents 
a drastic and startling reversal. 


6 


The Department of Justice and the U. S. District Court 
for the District of Columbia disagree with the Comp- 
troller General. 


The Department of Justice has had to take a position, in con- 
nection with litigation questioning the lending powers of the 
Administrator, on what those powers are. 


Thus, in a brief filed on behalf of the Government of the 
United States District Court for the District of Columbia, in the 
case of Kansas City Power & Light Company v. McKay, 115 
F. Supp. 402 (1955), the Department of Justice sets forth a 
concise and forceful statement of its position: 


“Plaintiffs argue that the RE Act forbids loans even 

for the purpose of serving the unserved, when central 
station service is ‘available in the area,’ and that even 
distribution lines may be financed by REA only when 
they are ‘necessary to make central station service fully 
available to the residents of the area.’ 
(Plaintiff’s brief, p. 37) These arguments are in direct 
contradiction of the language of the RE Act, which 
explicitly provides that loans may be made ‘for the 
furnishing of electric energy to persons in rural areas 
who are not receiving central station service’. This dis- 
tinction between ‘areas’ and ‘persons’ was made quite 
clear in the Senate debate before the Act was passed. 
Thus, Senator Norris, in charge of the bill on the Senate 
floor, replied to Senator King as follows: 

‘MR. KING. If an organization were formed beyond 
the 10-mile limit to which I have just referred and 
within which limit the farmers are supplied with elec- 
tric energy, that organization would not be permitted 
to come back into the 10-mile area to furnish light to 
farmers already receiving it? 


‘MR. NORRIS. Not to those already receiving it, but 
it might come into the 10-mile area and supply farmers 
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who were not receiving it. That is a distinction which 
I think ought to be drawn.’ (80 Cong. Rec. 2752). 

In the course of this debate, Senator King offered a 
proposed substitute bill which would have limited the 
beneficiaries of the RE Act to those ‘for whom such 
service may not be furnished or made available by com- 
peting private enterprise.’ (80 Cong. Rec. 3229-30). 
This amendment was rejected by the Senate without 
debate. (80 Cong. Rec. 3317; see Appendix A to Reply 
Memorandum in Support of Defendants’ Motion for 
Summary Judgment, p. 11) Plaintiffs, however, seem 
to labor under the impression that this amendment 
was adopted. They persist in referring to the RE Act 
as though it reserved to them all ‘areas’ in which they 
might be rendering service, or all persons to whom they 
may deem themselves in a position to make service 
‘available’ at some time in the future. (Pages 47-48) 























The Department of Justice reiterates this position in its brief 
filed in the United States Court of Appeals in this same case 
(225 F. 2d 924 (1955)). In addition, the brief contains these 
pertinent observations supporting our position. 


“. . In the debates on the RE bill, it was pointed 
out that a broad delegation of power was essential for 
the administration of the rural electrification program 
(80 Cong. Rec. 5277, 5278, 5281). Since passage of the 
RE Act, review of the exercise of the Administrator’s 
power to make loans for generation and transmission 
facilities has been urged on Congress repeatedly with- 
out success.” (Page 48) 

“This Congressional record of repeated rejections of 
proposed review of generation and transmission loans 
by expert regulatory bodies indicates that review was 
not intended except such as would be provided by Con- 
gress through its annual consideration of appropria- 
tions.” (Page 49) 


Our position was again taken by the Department of Justice 
in its brief filed in Iowa-Illinois Gas and Electric Co. v. Ezra 
Taft Benson, Civil Action No. 3632-56, U.S. District Court, D.C. 
That case involved the validity of the same loan which has been 
held invalid in the Comptroller General’s letter. (It might be 
noted that the Iowa-Illinois Gas and Electric Company contested 
this loan in the lowa State courts, as well as in the Federal 
courts, and in the Federal courts it carried the issue up to the 
Supreme Court. It failed in every instance. 


These quotations show that the Department of Justice agrees 
that the statutory language means what it says; that a broad 
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discretion in the making of loans has been given to the Adminis- 
trator by the Congress; and that it is intended that the exercise 
of that discretion shall be subject only to the review by Con- 
gress in its annual consideration of appropriations. And as 
already has been demonstrated, Congress in this annual review 
has approved of the Administrator’s application of the enabling 
statute in the language in which it was written. 


Thus, it is clear that the Department of Justice agrees in 
every respect with the position we have taken and is diamet- 
rically opposed to the position now taken by the Comptroller 
General. 


While in the Kansas City case, supra, the Court of Appeals 
made its decision solely on the basis of lack of standing to sue, 
and the Supreme Court denied certiorari, the District Court went 
into all of the merits of the case in a lengthy and careful opinion 
and decided each substantive issue in favor of the Government. 
The Complaint and Answer in that case had joined issue squarely 
on the question here involved, and the briefs on both sides 
had dealt fully with that question. The decision is therefore 
completely at odds with the Comptroller General’s letter. 


There never would have been a rural electrification 
program—and the program that now exists would serve 
no new consumers—if the Comptroller General’s posi- 
tion is accepted. 


The Comptroller General’s letter is recklessly destructive of 
the Congressional purpose with respect to the REA program. 


It has already been established that there could have been 
no REA program if the law had been in accordance with the 
holding of the Comptroller General that loans can not be made 
to serve unserved persons in rural areas where private power 
companies’ lines exist. 


The situation that exists today makes this fact even more 
apparent. It is doubtful if there is any ‘‘area” in which there 
are no facilities of a private power company. The Comptroller 
General’s position, if applied to today’s situation, would mean 
that the Administrator of REA could make no loans to serve 
any of the remaining unserved persons in rural areas unless the 
private power companies serving those areas refuse to serve 
those persons. That Congress does not intend, and will not 
permit, such wanton destruction of the rural electrification pro- 
gram has been made thoroughly clear by the consistent praise 
it has bestowed upon that program, and by the appropriations 
it has made for loans by REA, year after year, and always with 
full knowledge of the lending policies of the Administrator. 


To deprive any rural electric system serving thinly populated 
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areas of the right to serve the profitable new loads which develop 
in its service areas would sound the death knell financially for 
that system. The repayment of all existing REA loans would 
be seriously jeopardized. Is this consistent with the Comp- 
troller General’s grave responsibility to protect the financial 
interests of the Government? 


In further illustration of how recklessly destructive of the 
rural electrification program this holding is, consider the direc- 
tion in the letter that “steps should be taken . . . to recover 
immediately ... the amount advanced .. .” Passing over the 
interesting legal question of how this result could be accom- 
plished, it must be noted that if this holding is to be followed in 
the instant case, then it will also have to be followed in count- 
less other cases of loans already made, and the Administrator 
would have to attempt to recover immediately hundreds of 
millions of dollars from hundreds of REA borrowers. No more 
certain way of liquidating the rural electrification program could 


be developed! 
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THE DECISION OF THE ADMINISTRATOR THAT THE 
CONSUMER INVOLVED IN THE INSTANT CASE WAS A 
PERSON IN A RURAL AREA NOT RECEIVING CENTRAL 
STATION SERVICE IS CLEARLY CORRECT—AND THIS 
TYPE OF DECISION IS COMMITTED TO HIS SOLE DIS- 
CRETION. 


We first want to state that we are firmly convinced that the 
Administrator was correct in his decision that the consumer 
involved in the instant case was an unserved person. His de- 
cision was based upon most detailed and technical facts supplied 
to him by the cooperatives and the consumer. These same facts 
will be supplied to the Comptroller General by the attorneys for 
the two cooperatives involved in the briefs which they will 
submit. For that reason, and since the facts are lengthy and 
complex, we shall not burden this brief with them. We have 
reviewed them and are convinced they clearly establish that the 
consumer was a person not receiving service. We shall, how- 
ever, discuss briefly the legal issue involved. 


The Comptroller General’s letter devotes only one paragraph 
to this issue: 


“However, aside from the legislative history of the 


central station service limitation we are of the view 
that where a new building or plant (of an industrial 
company) is located approximately 160 feet from an 
old building or plant of the same company on the same 
tract of ground and the old plant is receiving central 
station service from a power supplier who has offered 
to furnish adequate central station service to the new 
plant, there appears little basis for considering the 
new plant a person not receiving central station serv- 
ice so as to authorize the making of a loan, or the use 
of loan funds, under section 4 of the Rural Electrifi- 
cation Act for the purpose of constructing facilities to 
furnish electric service to the new plant.” 


It is startling to find the Comptroller General making such an 
important decision by merely stating his general conclusion, 
without even attempting to analyze the facts relevant to the 
particular case or to discuss the reasons for reaching that con- 
clusion. While the Comptroller General concludes that “there 
appears little basis for considering the new plant a person not 
receiving central station service,” the facts of this case, which 
are being submitted by the cooperatives, clearly demonstrate that 
there is a substantial and compelling basis for so doing. 


The identity of ownership is not relevant to the legal question 
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when separate establishments are involved. This is easily seen 
if we but consider the illustrative situation of the ownership by 
a Congressman of an unserved farm in Iowa and of a served 
home in the District of Columbia. 


Nor is the distance between the separate establishments con- 
trolling. Consider these situations: the single ownership of a 
multiple housing development, with the owner occupying one 
house, at which he is receiving service, and renting the other 
houses, which are at the moment not being served. Certainly, 
in such a case, whether the houses are individual houses or row 
houses, it must be said that with respect to the unserved houses 
the owner is a person not receiving central station service within 
the meaning of the RE Act. 


On the other hand, indentity of ownership is relevant in 
situations involving a house and detached garage, or a house and 
a barn, when used together. It is most interesting to note that 
when REA first ruled that a barn could not be served by an 
REA borrower when the associated house was already receiving 
service from a private power company, Senator Norris objected 
vigorously and insisted that the Act did not prohibit loans for 
such service. Despite his protests, REA adhered to its position. 
This counsel states from personal knowledge. 


From the foregoing, this conclusion is inescapable: if the 
establishments are in fact separate establishments, service to 
them involves service to separate persons under the RE Act. 
In such a case, neither identity of ownership nor proximity of 
location is relevant. 


These illustrations also make it plain that the facts in each 
case must be carefully studied and analyzed in order to resolve 
the “person not receiving central station service” question. These 
facts are often, as in the instant case, complex and difficult of 
analysis. In such instances, they require the attention of highly 
trained and experienced technicians, who alone are equipped to 
furnish the correct answers. 


There could not be a clearer illustration of what Mr. Justice 
Douglas meant, when in the Panama Canal Co. case, supra, he 
said: “We then must infer that the decision to act or not to act 
is left to the expertise of the agency burdened with the respon- 
sibility for decision.” 


Further in this connection, we have the previously noted legis- 
lative history revealing the intent of Congress that there be the 
broadest delegation of authority to the Administrator—and the 
recognition of that fact in previous Comptroller General opin- 
ions. It would be most helpful to read again, at this point, the 
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following language from the Comptroller General’s letter to 
Congressman Tarver, supra: 


“Of course, the question as to whether the basic pur- 
pose of a proposed loan in a particular case is to pro- 
vide electric service to unserved persons in rural areas 
is a matter for determination administratively, rather 
than by this office, after the thorough consideration of 
the pertinent facts and circumstances in the case 

it would seem that, in view 
of the authority which the Congress has vested in the 
Administrator and in the absence of any statutory pro- 
vision prohibiting the use of appropriated funds for the 
purpose of such a loan, the determination made by the 
Administrator with respect to the question as to the 
approval of the loan must be regarded as a matter of 
policy and, therefore, not subject to review by this 
office.” 


Therefore, it must be concluded: (1) that the Administrator 
had the authority to make the loan in question; and (2) that this 
decision by the Administrator was his alone to make and is not in 
any way subject to the Comptroller General’s review or approval. 
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CONCLUSION 


The National Rural Electric Cooperative Association, on behalf 
of its almost 950 members, nearly all of whom are REA bor- 
rowers, or associations of borrowers, and who serve almost 
4,000,000 consumers (nearly 15,000,000 people), urges upon the 
Comptroller General the immediate and complete recission of his 
letter in order to avoid the complete destruction of the rural elec- 
trification program. 


To characterize the effect of the letter as the complete destruc- 
tion of the rural electrification program is not to indulge in over- 
statement. Under the rule laid down in the letter, REA would be 
forced to take steps to recover most of the loan funds which have 
been advanced to borrowers to date. Very, very few loans have 
been made which would not run afoul of the strange principle 
enunciated by the Comptroller General. With very few excep- 
tions the borrowers would be forced into insolvency. Very few 
of the remaining almost half-million unserved farms would ever 
be reached. No generating loans would be made. In short, the 
power companies would have at last succeeded in their continuous 
efforts over the past 22 years which so far have been unsuccessful. 
There would be a return to the days before the rural electrifica- 
tion program began in 1935. Many who have received electric 
service under this program would lose it. 


Respectfully submitted, 


WISE & POTAMKIN 
by 
William C. Wise 


by 
Lawrence Potamkin 


Attorneys for National Rural 
Electric Cooperative Association 
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INTRODUCTION 


In this pamphlet we present the NRECA analysis of the 
Comptroller General’s revised ruling relating to the REA pro- 
gram. This revised ruling was addressed to the Secretary of 
Agriculture in a letter from the Comptroller dated October 15, 
1958. 

It will be recalled that the Comptroller General issued his 
first letter on July 21, 1958. At that time he ordered an unpre- 
cedented restriction on the Rural Electrification Administrator’s 
loan-making authority. The ruling completely reversed Con- 
gressional intent as set forth in the 1936 law and ignored 23 
years of Administrative policy. The ruling would have killed 
the REA loan program and would have jeopardized hundreds 
of loans previously made. 

Protests were immediately registered by the U. S. Depart- 
ment of Agriculture, Members of Congress, rural electric co- 
operatives and the National Rural Electric Cooperative Associa- 
tion. Briefs were filed by the USDA General Counsel, the Iowa 
co-ops concerned with the specific case and NRECA. 

As a result of these protests, the Comptroller General 
issued a new letter October 15, 1958 amplifying his previous 
ruling. In his new version, the Comptroller narrowed the 
extent of the limitation he would place upon the REA Admin- 
istrator, but he did not change his basic position. 

When the revised ruling was issued, NRECA retained the 
law firm of Wise and Potamkin to make a complete analysis 
of what it would mean to rural electric systems. Their analysis 
appears on the following pages. 

It is ominously clear that unless this ruling is withdrawn 
or changed, the REA program will be fatally damaged. At 
this point apparently only Congress can deflect or soften the 
effects of the Comptroller’s disruptive and destructive ruling. 
It is our hope that Congress will investigate the ruling and its 
background—how it was instigated in the first place, since so 
much of the power company argument appears in the ruling, 
and why the Comptroller General should now seek to give the 
power companies an interpretation they failed to get either 
from Congress or the courts. 

This action by the Comptroller General appears to be just 
one more segment of the comprehensive Master Plan that has 
been unfolding in recent months and that obviously has for its 
purpose the ultimate destruction of the rural electrification 
program. 


Clyde T. Ellis, General Manager 


National Rural Electric Cooperative Association 
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Analysis of 
The Comptroller General’s Letter and Ruling 
of 
October 15, 1958 
to 
Secretary of Agriculture 


FOREWORD 


On October 15, 1958, the Comptroller General addressed 
a second letter to the Secretary of Agriculture on the subject 
of the lending authority of REA. Although he has made sub- 
stantial changes in his first ruling, he still holds that Congress 
did not mean what is so clearly said in the Rural Electrifica- 
tion Act—and his new ruling is still completely in error and 
utterly destructive of the rural electrification program. 

In his first letter to the Secretary of Agriculture, dated 
July 21, 1958, the Comptroller General ruled: 


1. That the Administrator of REA had no authority to 
make loans to provide electric service “to an area already 
served by private power companies when such companies are 
willing to provide adequate central station service to persons 
within the area who are not tied to the power lines.” (emphasis 
supplied). No definition of “area” was furnished and no limita- 
tion was placed upon the extent of the “area” which could not 
be reached by REA loans. 


2. In addition to this general ruling that applies to all 
REA loans, the Comptroller General also ruled that, in the 
specific case in question, a new plant being constructed by a 
company which was receiving 25 cycle electric service from a 
power company at an old plant could not be considered a person 
not receiving central station service even though the following 
facts were established by the cooperatives and the Department 
of Agriculture: (a) the new plant was 160 feet from the old 
plant; (b) the new plant was a completely separate operation 
from the old plant; (c) the new plant required 60 cycle service 
and to give such service the power company would have to 
spend approximately $100,000 to reconstruct its existing facili- 
ties running to the old plant and to extend heavy transmission 
facilities for 160 feet; (d) the consumer’s capital investment 
in the new plant greatly exceeded its capital investment in the 
old plant; (e) the power requirements of the new plant greatly 
exceeded the power requirements of the old plant; (f) “There 
is a respectable body of technical and engineering opinion that 
25 cycle service is outmoded and obsolete, and therefore is not 
adequate central station service”; (g) the location and scope of 


38001 O—)59——11 





158 RURAL ELECTRIFICATION LOANS 


the new plant were determined by the consumer on the basis of 
its desire for a new electric supplier; (h) the new plant was in 
territory already being served by the cooperative and the co- 
operative was already serving a housing facility of the com- 
pany on the same site; and (i) the rate which the power com- 
pany wanted to charge for service to the new plant was so high 
that it would make the plant uneconomical to operate. 


3. Because, in the opinion of the Comptroller General, the 
loan made by REA to enable the cooperative to serve the new 
plant was unauthorized, the Administrator was directed to take 
steps “‘to recover immediately ... the amount advanced... .” 


In briefs which were filed by the Department of Agricul- 
ture, NRECA and the cooperatives involved, with the Comp- 
troller General in reply to his first letter, the following was 
clearly and definitely established: The Comptroller General’s 
ruling was completely without basis. That ruling had attempted 
to rewrite the Rural Electrification Act, which in plain language 
gave the Administrator the right to make loans to serve all 
“persons in rural areas who are not receiving central station 
service. ...” It misused what little legislative history it re- 
ferred to and failed to consider the large mass of legislative 
history which clearly supported the Administrator. It mis- 
interpreted an opinion of a Solicitor of the Department of Agri- 
culture and ignored the fact that for 23 years the Administra- 
tor had been making such loans and that every Government 
official and lawyer charged with the legal interpretation of the 
Rural Electrification Act had approved the making of such 
loans. It ignored the fact that Congress was well aware that 
the Administrator was making such loans and by its continued 
appropriations without restrictions approved the making of 
such loans. It also ignored the fact that a United States Dis- 
trict Court had approved the Administrator’s power to make 
such loans. And it ignored the fact that the Department of 
Justice had taken a firm stand on the question in full support 
of the Department of Agriculture’s position. 


Comptroller Reaffirms His Position 


Despite the clear demonstration in those briefs that his 
original ruling was completely and wholly without basis, the 
Comptroller General has in effect reaffirmed his position. Where- 
as his original ruling was set forth in 8 pages, he now takes 25 
pages to explain and clarify that ruling. 

In his letter of October 15, the Comptroller General holds: 

1. That what he meant by his first letter when he said that 
REA loans could not be made to “furnish power to an area 
already served by private power companies when such com- 
panies are willing to provide adequate central station service 
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to persons within the area who are not tied to the power lines,” 
was that persons who were located “on”, or “along side of”, 
or “adjacent to’, or “within a reasonable distance of” the power 
lines of a power company could not be served by facilities finan- 
ced by REA if the power company were willing to serve them 
at a “reasonable price.” Thus, although he denies that this 
constitutes a “new” ruling, it is in fact new, since the “area” 
placed outside the reach of REA loans has been reduced—al- 
though, as before, none can say just what the area is—and the 
completely new requirement has been added that the service 
offered by the power company must be at “a reasonable price’. 

2. The loan in question is still unauthorized, according to 
the Comptroller General, on both the ground of his general “‘in- 
terpretation” of the lending authority of the Administrator 
and on the ground that the new plant was not an unserved person. 

3. Although he still holds that the loan was improper, the 
Comptroller General no longer requires the Administrator to 
take steps to obtain the immediate return of the loan funds, since 
they have been expended and the cooperative is under contract 
to return them. 

The October 15 ruling is as completely wrong and without 
basis as was the July 21 letter—and the Comptroller General 
has followed the same disregard of ethical practice and of Gov- 
ernmental procedure that marked his actions in connection with 
his first letter. Before issuing his first letter he had given no 
indication whatsoever that he was considering changing the 
fundamental powers of the Administrator under the Rural Elec- 
trification Act. He not only did not notify the Cooperatives or 
the Department of Agriculture that he was considering making 
such a momentous ruling, he did not even take the trouble to 
raise the questions which he had in his mind or to discuss the 
matter in any preliminary fashion. Instead, after making only 
routine inquiries of the Department, he issued his power company 
ruling completely “out of the blue.” 

Similarly, in issuing this new “interpretation” and “clari- 
fication” of his first ruling, he has not even taken the trouble 
to check facts or assumptions with anyone other than the power 
company, although a mere ’phone call to the Department or the 
Cooperative could have given him the necessary information. 
Thus, he “assumes” every fact that would seem to support his 
predetermined position except where he uses information which 
he has obviously obtained from the power company after the 
briefs were filed. 

This second letter and ruling, as will be demonstrated, is as 
completely without basis as the first. In the detailed analysis 
which follows, points are discussed in the order in which they 
appear in the Comptroller General’s letter, with general observa- 
tions at the end. 
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I 


The Comptroller General Attempts to Change the Clear 
Meaning of the RE Act 


It must first be noted that even the Comptroller General 
admits that the language of the Rural Electrification Act grants 
the Administrator the right to lend money to bring electric 
service to any unserved person in any rural area, but he seeks 
to change the meaning of the Act by the use of legislative history. 

As has been definitely established by the briefs submitted 
to him on his letter of July 21, and as will be demonstrated 
again below herein, the legislative history lends the Comptroller 
General no support, but instead clearly supports the Adminis- 
trator. Nevertheless, to clearly understand the Comptroller 
General’s completely erroneous and partisan handling of this 
matter, let us consider his treatment of the legal question in- 
volving his right to look behind the plain language of the statute. 

If there is any one outstanding characteristic which dis- 
tinguishes both of the Comptroller General’s letters, it is that of 
citing language out of context and stating legal propositions 
incorrectly. Thus, the Comptroller General attempts to justify 
his disregard of the clear and unambiguous language of the 
Rural Electrification Act by quoting from text authorities and 
cases to justify his looking at the legislative history, despite 
the fact that the law is clear to the effect that legislative his- 
tory cannot be resorted to to change the plain meaning of clear 
and unambiguous statutory language. As in all other instances, 
the authorities cited by the Comptroller General do not support 
his position. 

The Comptroller General first refers to Sutherland, Statu- 
tory Construction, from whom NRECA quoted in its previous 
brief, and attempts to demonstrate from that quotation that 
he had the right to use the legislative history in his endeavor to 
establish that the clear and unambiguous words of the statute do 
not mean what they say. The quotation used by the Comp- 
troller General itself starts out with these words: 

“The most common rule of statutory interpretation is 

the rule that a statute clear and unambiguous on its 

face need not and cannot be interpreted by a court and 

only those statutes which are ambiguous and of doubt- 

ful meaning are subject to the process of statutory in- 

terpretation.” 

The remainder of the quotation in the Comptroller Gen- 
eral’s letter indicates that the author is to some extent per- 
sonally critical of the rule and feels that if “the words are 
sufficiently flexible’ (emphasis supplied), they should be con- 
strued. Nowhere does he even imply that the rule is not as 
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stated in his first sentence and in NRECA’s brief. His position 
is made clear by Sec. 4706, from which the Comptroller General 
quotes, but as usual omits that part which makes it clear he 
could not properly do that which he has done in the instant case. 
The omitted language which follows immediately after the 
Comptroller General’s language reads: (Sec. 4706) 

“While the intention of the legislature must be ascer- 

tained from the words used to express it, the manifest 

reason and obvious purpose of the law should not be 
sacrificed to a literal interpretation of such words. Thus 
words or clauses may be enlarged or restricted to har- 
monize with other provisions of an act. The particular 
inquiry is not what is the abstract force of the words 

or what they may comprehend, but in what sense were 

they intended to be used in the act. The sense in which 

they were used by the legislature furnishes the rule of 
interpretation and when this cannot be determined from 

the context of the act, the court may resort to extrinsic 

aids. Obviously, if the words of the act indicate the 

legislative intent other sources may not be resorted to 

to establish a meaning contrary to that intention.” 

(emphasis supplied) 

There are also quotations from four cases in the Comp- 
troller General’s letter in support of his position that he had 
the right to resort to the legislative history in our case. It is 
sufficient to say that in each of those cases the language of the 
statute being interpreted obviously was not clear and unam- 
biguous. 

In Boston Sand and Gravel Company v. United States, 271 
U.S. 41, the case hinged on the meaning of the words “legal 
damages” as used technically in a jurisdictional statute. The 
Court found this language to be ambiguous, since “legal dam- 
ages” may or may not include “interest,” and that it did not 
include interest in this instance. In Harrison v. Northern Trust 
Company, 317 U.S. 476, the Court found it necessary to inter- 
pret the words “payable out of” in a tax statute, because al- 
though apparently clear in meaning on a “superficial examina- 
tion” of the statute they were not clear on a careful reading. 
In United States v. Dickerson, 310 U.S. 554, in the paragraph 
of the opinion cited by the Comptroller General, the Court itself 
emphasized that the words being interpreted did not have a 
“settled meaning”. In Puerto Rico v. The Shell Company, 302 
U.S. 253, the Court had to decide whether or not Puerto Rico 
was a “territory” within the meaning of that word as used in 
the statute. The Court made it crystal clear that the word is 
ambiguous, since when used in its comprehensive sense it etn- 
braces “all organized territories, whether incorporated in the 
United States or not, including Puerto Rico,” while when used 
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in a technical sense it includes only possessions within the reach 
of the Sixth and Seventh Amendments. 

After citing these few “authorities” for a proposition that 
does not exist in the law, the Comptroller General dismisses the 
dozens and dozens of cases and the text authorities which clearly 
show him to be wrong by stating “. . . although we realize 
there are other Supreme Court cases to the contrary.” Since we 
have fully demonstrated how wrong he is by citation of many 
of the authorities in our brief filed in opposition to the Comp- 
troller General’s first letter, we shall not repeat those authorities 
here. However, we shall quote again Chief Justice Vinson’s 
excellent summation of the law on this point. 

“*. . .« The short answer is that there is no need to refer 

to the legislative history where the statutory language 

is clear. ‘The plain words and meaning of a statute can- 

not be overcome by a legislative history which through 

strained processes of deduction from events of wholly 

ambiguous significance, may furnish dubious bases for 

inferences in every direction.’ Gemsco v. Walling, 324 

U.S. 244, 260 (1945). This canon of construction has 

received constant adherence in our decisions.” Ex 

Parte, Collett, 337 U.S. 561 (1949) 

We have discussed the Comptroller General’s misstatement 
of this principle of statutory construction merely to show the 
pattern of his biased and partisan treatment of the rights of 
REA borrowers. The point actually is a completely academic 
one since, as firmly established in the briefs filed by the Depart- 
ment of Agriculture and NRECA, and as will be confirmed in 
this analysis, the legislative history of the Act irrefutably re- 
veals the incorrectness of the Comptroller General’s position. 


II 


Comptroller General Now Offers a New Meaning of the 
Word “Area” 


In his first ruling, the Comptroller General plainly states 
‘, . . that the purpose of the central station service limitation 
was to exclude loans for the purpose of paralleling existing sys- 
tems or creating competition with existing facilities by prohibit- 
ing the use of loan funds for the construction of transmission 
lines and substations to furnish power to an area already served 
by private power companies when such companies are willing 
to provide adequate central station service to persons within 
the area who are not tied to the power lines”. (emphasis sup- 
plied) 

This is a clear statement that cannot be misinterpreted. 
The only possible interpretation is to exclude as beneficiaries of 
REA loans those persons in rural areas who, even though un- 
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served, are within an area already served by private power com- 
panies when those companies are willing to serve those persons. 
The word “area” is not defined in the quoted part or in any 
other part of the first letter. Therefore, subject only to the in- 
terpretation of the word “area”, the quoted statement clearly 
means that if the power company were willing to extend its lines 
to serve the unserved persons, the Administrator cannot make 
loans for that purpose. And his misuse of the legislative history 
quotations, as well as his underlining of certain parts of those 
quotations, show that the Comptroller General at that time meant 
just what he said. 


Now, instead of admitting that he wants to change his 
opinion, he has the temerity to say that what his first opinion 
meant was that only those unserved persons who were “on”, 
or “along side of”, or “adjacent to”, or “within a reasonable 
distance of’, the power company lines were outside the reach 
of REA loans. And to prove that that is what his first opinion 
says, he now underlines the words “who are not tied to the 
power lines”. 


Here is what he says: 

. we would like to say that there has apparently 
been a misunderstanding as to the scope of the state- 
ment in our letter concerning the purpose of this limi- 


te 


tation as disclosed by the legislative history thereof. 
While we used the word “area” in our statement, we 
had in mind the factual situation involved in the case 
we were considering, that is, where the unserved person 
was located, in effect, on, i.e., along side of, existing 
power lines and the owner of the lines was ready, 
willing and able to furnish adequate central station 
service to the unserved person at a reasonable price. 
You will note that in the statement in question we used 
the phrase ‘who are not tied to the power lines.’ We 
contemplated only situations where the unserved per- 
sons were located on a power line, that is, where the 
power line ran to or along side of, the property to be 
served and where the owner of the power line was ready, 
willing and able to furnish adequate central station 
service at a reasonable price to the unserved person.” 


One must ask what dictionary the Comptroller General is 
using. Certainly, if it is any known dictionary of the English 
language, then when he discusses persons “who are not tied 
to the power lines” it can only mean those “who are not con- 
nected with the power lines’”—and they can be “not connected” 
if they are a foot or a mile away. How the Comptroller General 
can contend that persons “who are not tied to the power lines” 
in any area means only those persons who are “on”, or “along 
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side of”, or “adjacent to”, or “within a reasonable distance of”, 
the company’s power lines is beyond comprehension. 

Thus, right at the outset, the Comptroller General demon- 
strates that he still has no intention whatsoever of adopting 
a logical and judicious approach. And this is in keeping with 
his unethical treatment of the interested parties and their briefs. 
The briefs submitted to him by all interested parties in answer 
to his first letter were, of course, directed to what he said in 
that letter. He has now made these important changes in that 
letter. Instead of notifying the interested parties in advance 
of the changes he was going to make so as to give them an 
opportunity to rewrite their arguments and to cite authorities 
directed to the new ruling, he merely issues the new ruling 
and in it attempts to dismiss the arguments in the briefs filed 
just as though they had been filed in answer to this second 
letter and not to the first letter. 

It happens that the briefs submitted were comprehensive 
enough to show that even this revised opinion of the Comptroller 
General is completely without basis, but this still does not ex- 
cuse the actions of the Comptroller General in not giving the 
parties an opportunity to point their briefs directly to his new 
position and in discussing their briefs as though they had been 
so written. 


Iil 


The Comptroller General Still Misinterprets the Rural 
Electrification Act 


Although he has changed his definition of “area” the Comp- 
troller General is still using the same erroneous approach that 
he used in his first letter. The basic fallacy of the Comptroller 
General’s reasoning in both of his letters is that he chooses to 
interpret the Rural Electrification Act as giving authority to 
the Administrator to lend money only to serve “rural areas” 
rather than “persons in rural areas”. (emphasis supplied) 

The plain language of the Rural Electrification Act states 
that the Administrator is authorized to make loans to provide 
electric service “to persons in rural areas who are not receiving 
central station service ...” (emphasis supplied). Obviously, 
the test under the Act is merely whether the person to be served 
through the REA loan is an unserved person living in a rural 
area. Where he lives in the rural area is completely unimpor- 
tant because, if he is in fact in a rural area and is unserved, 
REA can make a loan to provide him with service. 

As will be shown, the legislative history shows clearly that 
Congress intended just what it said in the Rural Electrification 
Act and for 23 years the various Administrators of REA have 
made loans in conformity with this plain statement of the law. 
Despite this, the Comptroller General still chooses to rewrite 
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the Rural Electrification Act to make it provide that the Ad- 
ministrator can make loans only to serve unserved persons who 
live in some rural areas, and has held that the Administrator 
cannot make loans to provide electric services to persons who 
live in other rural areas. All that he has done in his second 
opinion, with respect to this basic point, is to define the rural 
area whose unserved persons cannot be the beneficiaries of an 
REA loan. 


IV 


The Comptroller General Still Quotes Legislative History 
Out of Context 


As in his original letter, the Comptroller General still per- 
sists in quoting passages irom the ltegislaiive history out of 
context and in adopting tortuous and erroneous interpretations 
of what he quotes. 

It should be noted at the outset that in any lengthy debate or 
discussion language can be found which, when taxen out of 
context, may seem to have a meaning different from the meaning 
of the discussion as a whole. That is why it can be so misleading 
to quote statements out of context. Also, supplying emphasis 
to the wrong parts of quoted passages can mislead. As he 
did before, the Comptroller General has used both of these mis- 
leading devices in his latest opinion. 

Without repeating all that was said in the brief that was 
submitted in opposition to his first letter, it can be shown very 
easily how completely wrong the Comptroller General still is 
by just a short reference to some of the legislative history. 
Thus, twist and turn as he will, the Comptroller General cannot 
change the meaning of Senator Norris’* reply to Senator King, 
when he said that although loans could not be made to serve 
persons in power company areas who were already receiving 
service from the power company, they could be made to serve 
persons in the power company areas who were not receiving 
service: 

“Not to those already receiving it, but it might come 

into the 10-mile area and supply farmers who were not 

receiving it. That is a distinction which I think ought 

to be drawn.” (80 Cong. Rec. 2752, Part 3) 

Nor can the Comptroller General destroy the plain meaning 
of these other statements of Senator Norris: 

“The Senator says ‘come in competition’. They would 

not come in competition with farms already supplied 


*Senator George Norris was co-author and chief Senate sponsor of the 
bill which became the Rural Electrification Act of 1936. 
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“There is no intention of going into a farming com- 
munity which is already supplied with electric current 
and forming farm organizations there and having them 
built up to go into competition, as the Senator suggests, 
with farms who are already getting their electric cur- 
rent from a central station.” (80 Cong. Rec. 2752, 
Part 3) 

How does the Comptroller General handle these clear and 
direct statements that the Act means what it says? By saying: 
“. . . we do not feel the Senator intended to imply that loans 
could be made for the purpose of going into the farming com- 
munity he refers to, to furnish electricity to farms located on, 
i.e., adjacent to, power lines therein but not tied to such lines 

.. . This is beyond comprehension! Senator Norris plainly 
and clearly says that they can do it. Yet the Comptroller Gen- 
eral says that he, the Comptroller General, “does not feel” that 

Senator Norris meant what he said. At least he is being con- 

sistent, because the whole purpose of his opinion is to establish 

that he, the Comptroller General, ‘does not feel” that Congress 
meant what it so plainly said in the Rural Electrification Act. 

Then, again, the Comptroller General has the audacity to 
quote Congressman Rayburn and to attempt again to twist and 
misconstrue the plain meaning of his words. Congressman 
Rayburn, the other co-author of the bill, made the flat state- 
ment that the purpose of the Rural Electrification Act was to 
serve the unserved and not to punish anyone, or to parallel 
anyone’s lines, or to enter into competition with them. The 
clear meaning of his words shows that when he speaks of “par- 
alleling facilities” or of “competition”, he means service to per- 
sons already being served by power companies. Thus, he says: 

“May I say to the gentleman that we are not, in this 

bill, intending to go out and compete with anybody. By 

this bill we hope to bring electrification to people who 

do not now have it. This bill was not written on the 

theory that we were going to punish somebody or par- 

allel their lines or enter into competition with them.” 

(emphasis supplied) (80 Cong. Rec. 5283, Part 5) 

Could anything be clearer? Congressman Rayburn says 
that the purpose is to serve people “‘who do not now have’”’ electric 
service. Then he says that it is not the purpose of the bill to 
go into competition with power companies, or punish them, or 
parallel their facilities. It could not be more clear that Congress- 
man Rayburn in his use of the words “parallel” and “competi- 
tion” had in mind only that type of paralleling and competition 
which involves bringing REA-financed service to those who are 
already being served by the power companies. 

But what does the Comptroller General say? He says: 
“We feel that the proper interpretation of this state- 
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ment in the light of the House hearings is that the 
sponsor of the bill in the House did not contemplate the 
paralleling of existing lines, at least for the purpose of 
furnishing electricity to unserved persons located on 
those lines, and that the ‘persons who do not now have 

it’ referred to in the statement are those not located on 
power lines, but those located beyond, or at least not 
within a reasonable distance (as determined by the Ad- 
ministrator of REA) of, power lines.” (emphasis sup- 
plied) 

Although, as will be later demonstrated, it is impossible to 
understand just what the Comptroller General means, it is per- 
fectly clear that he cannot mean what Congressman Rayburn 
means. And it can once more be noted that the Comptroller Gen- 
eral is at least consistent. Starting with his misinterpretation of 
the Rural Electrification Act, he consistently and persistently 
misinterprets everything else he quotes. 


Curious Handling of Legislative History 


The handling of the legislative history by the Comptroller 
General is a perfect illustration of how legislative history should 
not be handled. Consider, first, his treatment of Senator King’s 
abortive attempt to do by amendment what the Comptroller Gen- 
eral now wishes to do by administrative fiat. Senator King 
wanted to expressly prohibit the use of REA loan funds to pro- 
vide service in any area where power company facilities existed. 
Senator King introduced an amendment providing that loans 
could be made to serve only those persons in rural areas “for 
whom such service may not be furnished or made available by 
competing private enterprise.” The fate of this amendment is 
not shown in the Congressional Record. Later, he introduced 
another amendment, containing the above provision and other 
provisions on other points. This amendment was defeated. 

The Comptroller General states that since the amendment 
contained other provisions, it may have been rejected because 
the Senate did not want to adopt these other provisions. He 
refuses to yield at all, or to even note that the normal—and 
proper—interpretation of the Senate’s action was that it opposed 
all of the provisions in the amendment. Had the Senate favored 
any of them, it would have amended the amendment and would 
have adopted those provisions which it favored. 

The Comptroller General’s treatment of the legislative his- 
tory of the King amendment is a sorry demonstration of his bias, 
even standing alone. However, when coupled with his handling 
of another facet of the legislative history, it becomes unbeliev- 
able. The briefs previously submitted to the Comptroller General 
pointed out that, the Senate version of the bill first provided only 
for service to unserved rural “areas”. As thus written, it might 
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have been susceptible of the interpretation which Senator King 
wished to give it by specific language, and which the Comptroller 
General is now struggling so mightily to give it. However, the 
Senate amended the original version of the bill to make it pro- 
vide for service to “persons in rural areas”. By doing this, the 
Senate made it crystal clear that the test to be used in making 
REA loans was only whether the “person” in the rural area was 
unserved, and not whether the “area” itself was unserved. The 
Comptroller General does not even comment upon this most per- 
suasive, perhaps conclusive, piece of legislative history, although 
it was emphasized in the briefs submitted to him. 


The Comptroller General, in his new letter, now quotes at 
great length from the House Hearings on the Bill. In his 
original decision, the Comptroller General made no reference 
to those Hearings, but after NRECA pointed to specific state- 
ments in those Hearings which opposed his position, he has now 
gone to those Hearings—not, however, to seek the facts, but 
only to find material which, when taken out of context, seems 
to support his predetermined power company position. 

As has already been noted, in any lengthy legislative his- 
tory, statements can be found which, when taken out of context, 
would support almost any position. Thus, parts of the House 
Hearings, taken by themselves, may seem to support the Comp- 
troller General—and, therefore, like the partisan that he is in 
this dispute, he uses those parts, but fails to relate them to the 
entire legislative history, or even to show the proper context in 
which they occurred. 

Thus, the Comptroller General fails to mention that the 
testimony to which he refers had mostly to do with some of 
the policies, as distinguished from powers, which REA, as a 
new, temporary and experimental agency, was following in a 
period when it had no enabling statute, had limited funds, had 
made but a few loans, and had actually financed the construc- 
tion of very few lines. 

In those early days, the first loans were not made to serve 
people who were close to, and could get service from, power com- 
pany lines. With millions of rural people not receiving service, 
with entire rural areas without service, the early loans were 
made to serve those who could not get service in any other way. 
Thus, Mr. Cooke, the then Administrator, testified that if a 
power company told him it would extend its lines, even build 
extensions of half a mile, to reach people within a year’s time, 
he, Mr. Cooke, did what he could to auiet public agitation in 
the area and let the power company follow its plan. Obviously, 
Mr. Cooke was not speaking of his power to make loans under 
the new Act that was being considered, but only of the policy 
he was following in the first months of the new and experi- 
mental program. Even the Comptroller General would have to 











RURAL ELECTRIFICATION LOANS 169 











admit that. Even he does not contend that the Administrator 
lacks the power to make loans to serve people whom the power 
company promises to serve within a year by building extensions 
up to one-half mile each. 

However, when Mr. Cooke was asked the specific question 
in point, his answer was clear: 

“Mr. Huddleston. I am correct, am I not, in saying that 

the fundamental purpose of this bill is to give electric 

service to those who do not now have it. 


“Mr. Cooke. Those who do not now have it.” 
od aa ok 6 


“Mr. Huddleston. May I say that my questions are not 
addressed to the matter of competition or duplication 
of service, but to the fundamental purpose of the bill. 
You want to give electric current to farmers who now 
have not got it. 

“Mr. Cooke. That is right.” (Pages 56-57 House 
Hearings) 



























* * 


Thus, the three pages of quotations from the House Hear- 
ings which the Comptroller General now includes in his new 
ruling do not help his position. As with all other of his quota- 
tions, they are offered for what they do not support. 

It is perfectly amazing how the Comptroller General, after 
devoting so much space to quotations that are not relevant, still 
completely ignores so much of the pertinent legislative history 
that was cited to him in the briefs that were submitted in an- 
swer to his first letter. The Department of Agriculture, in its 
brief, showed that time and again the meaning of the REA 
statutory loan authorization was discussed and explained to 
Congressional Committee after Congressional Committee, and 
always in the same way, and to the satisfaction of those com- 
mittees, and exactly consistent with the position now taken by 
REA. Always it was pointed out to the committees that REA 
loan funds were available to provide service to any person in a 
rural area who was not already receiving central station service. 
It did not matter where that person was located in relation to 
power company lines. The brief filed by the Department of 
Agriculture with the Comptroller General in answer to his first 
letter contains the actual quotations from testimony to such 
effect before the Congressional Committees. 

A sample of this testimony, as quoted in the Department’s 
brief, follows: 

“Mr. Nicholson: We can’t with Government money, 
fmance the extension of cooperative service to farmers 
already served, even if they want it. There are many 
cases where a farmer served by a utility company would 
like to take the meter out and put in a cooperative 
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meter, but under this law as drawn we have no author- 

ity todo that. But if the farmer does not have service, 

no matter where he lives, we have every right under 

this law to finance the extension of service to him, if he 

wants the service from a borrower that we finance.” 

(emphasis supplied) (Hearing, Senate Subcommittee 

on S. 89, April 2, 1945, P. 15.) 

The Comptroller General is silent on this and similar quo- 
tations in the Department’s brief. He dismisses the entire 
matter by saying: 

“The Acting Secretary now advises that REA has kept 

the Congress fully informed of its activities over the 

years and indicates that the Congress has acquiesced 

in REA’s making loans for the purpose of serving any 

unserved persons; and that it has been REA’s uniform 

administrative practice over the past 22 years to make 
loans to bring electric service to all unserved persons in 
rural areas, and reiterates that this has been so without 
regard to the “availability” of service from other 
sources. . . . However, the long-continued practice as 
reported by the Acting Secretary, if carried on with 

Congressional knowledge would tend to support the 

Department’s position, or at least, indicate Congres- 

sional acquiescence in the practice followed by the De- 

partment. In view of the foregoing we will take such 
action as may be necessary to insure Congressional 
knowledge of the interpretation of the Act by REA and 

the practices followed by including a discussion of the 

matter in the report referred to in the last paragraph 

of this letter.” (emphasis supplied) 

This is insulting and beyond comprehension. The statement 
of the Department that Congress has always known that REA 
has interpreted and applied statute as written is backed up by 
specific quotations from Congressional Hearings. But the Comp- 
troller General will neither comment upon nor accept this clear 
evidence of the truth of the Department’s statement. In effect, 
the Comptroller General is saying that he doesn’t believe either 
the Department or the evidence furnished by the Department. 
There appears to be no limit to the lengths the Comptroller 
General will go to damage the rural electrification program. 


V 
The Comptroller General Misinterprets Legal Opinion of USDA 


Perhaps the most outrageous of all the horrible examples of 
mistreatment of quotations in the Comptroller General’s letter 
is his mistreatment of an opinion of the Solicitor of the Depart- 
ment of Agriculture, written in 1942. In the first place, the 
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opinion was written with respect to acquisitions, i.e., situations 
where the REA borrower sought to acquire existing facilities in 
order to serve additional unserved persons. It was not directed 
to the question here involved. Nevertheless, even that opinion, 
to the extent that it does indirectly touch on the point here in- 
volved, definitely substantiates our position. In it the Solicitor 
states that “where the effect of a proposed loan, regardless of 
its essential purpose, would be to substitute competitive REA- 
financed service to persons already served, the loan may not be 
made”. Note the use of the word “competitive” in this context. 
Clearly and obviously, what the Solicitor had in mind was the 
competition involved in serving persons already being served. 
This sentence is included in the part quoted by the Comptroller 
General, but he makes no reference to it in his discussion. 
Other parts of that same opinion—and not quoted by the Comp- 
troller General—read : 

“The purpose of a loan made pursuant to the Rural 

Electrification Act must be to bring electricity to ‘per- 

sons in rural areas who are not receiving central station 

service.” (emphasis supplied). Section 13 of the Act 

defines ‘rural area’ ‘as any area of the United States 

not included within the boundaries of any city, village 

or borough having a population in excess of fifteen 

hundred inhabitants’. . .”. 


This quotation from the Act appearing in the Solicitor’s 
opinion clearly shows that any person in any rural area out- 
side of the boundaries of a city, etc., having a population in excess 
of fifteen hundred is eligible to be the beneficiary of an REA 
loan. But this part of the Solicitor’s opinion is not quoted or 
referred to by the Comptroller General. 

Again, in this same opinion, the Solicitor stated: “In other 
words, the unserved persons whose benefit is the purpose of 
the loan must be in ‘rural areas’... .” This also is not referred 
to by the Comptroller General. He completely ignores the fact 
that the Solicitor, as shown by the above quotations, and by some 
15 other statements to the same effect in that opinion, uses the 
word “competition” to mean only competition to serve persons 
already served. Instead, the Comptroller General makes the 
wholly unfounded statement that the word “competition”, as 
used by the Solicitor, means the construction of any REA- 
financed lines in the same area where there are power company 
lines and then he “interprets” the Solicitor’s opinion as mean- 
ing that REA loans are not available for that kind of compe- 
tition. 

To get the full impact of this unbelievable argument of the 
Comptroller General, we must remember that at the time the 
opinion of the Solicitor which he discusses was written, Vincent 
D. Nicholson was the lawyer in the Department of Agriculture 
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who was in charge of the legal work for REA. The Solicitor’s 
opinion referred to by the Comptroller General was actually 
written by him and members of his staff, although this was done 
in consultation with the Solicitor and the Solicitor signed the 
opinion. This is normal Government procedure, as the Comp- 
troller General well knows. 

Mr. Nicholson, time and again, in testifying before Congres- 
sional Committees, gave the same description of the Adminis- 
trator’s loan powers that has always been given, even though 
the Comptroller General would now change those powers. (See 
Department of Agriculture’s answer to first letter.) Mr. Nichol- 
son did that with full knowledge of the opinion for which he 
had had the major responsibility. His staff, some of whom 
worked on that same opinion, always gave that same interpreta- 
tion—and since the time of Mr. Nicholson’s death, every suc- 
cessor, and every Solicitor and General Counsel of the Depart- 
ment of Agriculture, and every member of the legal staff servic- 
ing REA, has given the same interpretation. 

Thus, in Solicitor’s opinion No. 5564, dated as recently as 
June 5, 1958, which was referred to in the Department’s brief, 
we find this flat statement on the lending authority of the Ad- 
ministrator : 

“Thus, the provision, in section 4, authorizing loans for 
the purpose of furnishing electric energy to persons 
‘not receiving central station service’, can be viewed 
both as (1) an assurance that REA funds would be ex- 
pended for the benefit of the unserved, and (2) an assur- 
ance that REA funds would not be used to take existing 
customers away from their present suppliers. The in- 
clusion of the ‘rural area’ provision, in addition to the 
‘central station service’ provision, may have indicated 
a judgment on the part of the Congress that such urban 
areas either were being, or unquestionably would be, 
supplied with central] station service by non-REA bor- 
rowers. Such inclusion may, therefore, have indicated 
a general intention to exclude REA financing with re- 
spect to areas so densely populated as to justify a con- 
clusion that all persons in such areas who desired elec- 
tric service could readily obtain it from the power com- 
panies. It should be noted, however, that the authori- 


zation in section 4 of the RE Act is not phrased in 
terms of areas, but relates to ‘persons in rural areas 


who are not receiving central station service .. .’ This 
was pointed out in the course of the Senate debate, as 
follows: 


‘Mr. King. If an organization were formed beyond 


the 10-mile limit to which I have just referred and 
within which limit the farmers are supplied with 
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electric energy, that organization would not be 
permitted to come back into the 10-mile area to 
furnish light to farmers already receiving it? 
‘Mr. Norris. Not to those already receiving it, but 
it might come into the 10-mile area and supply 
farmers who were not receiving it. That is a dis- 
tinction which I think ought to be drawn.’ (80 
Cong. Rec. 2752.) 

“Thus, the effect of the ‘rural area’ provision, in con- 

junction with the ‘central station service’ provision, is 

that REA may finance service to unserved individuals 

in a rural area, even though the area in general is served 

by another supplier, but may not do so in a non-rural 

area.” 

Numerous other opinions of the Solicitor of the Depart- 
ment of Agriculture have held to the same effect. In this con- 
nection see Opinions numbered: 4586, 4962, 4981, 4982, 5206, 
52138, 5216, 5217, 5338, and 5385. 

The Department of Agriculture, in its brief, pointed out 
most of these facts in support of its statement that the Comp- 
troller General’s position “is in conflict with the position unani- 
mously adopted by the Solicitors and Genera) Counse) of the 
Department of Agriculture .. .””. The brief submitted on behalf 
of NRECA, which was prepared by two attorneys who had had 
many years of service on the legal staff serving REA, also stated 
this fact from the personal knowledge of those attorneys. De- 
spite all this, the Comptroller General still persists in saying that 
the opinion of the Solicitor referred to substantiates his impos- 
sible position. 


Vi 
Comptroller General Reverses Opinions of His Predecessors 


Previous opinions of the Comptroller General have clearly 
placed in the Administrator of REA the responsibility and author- 
ity to determine in each instance whether a particular loan appli- 
cation meets the requirements of the Rural Electrification Act. 
The very quotations from those opinions which are now set forth 
in the new ruling of this Comptroller Genera) clearly demon- 
strate this point. 

Thus, the present Comptroller Genera) quotes from the letter 
of a previous Comptroller General, dated March 12, 1943, B- 
32920, as follows: 

“Of course, the question as to whether the basic purpose 

of a proposed loan in a particular case is to provide elec- 

tric service to unserved persons in rural areas is a mat- 

ter for determination administratively, rather than by 

this office, after a thorough consideration of the perti- 

nent facts and circumstances in the case.” 


38001 O—59 12 
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He also quotes from another letter written by a Comptroller 
General in 1943, in which it is clearly stated that these ques- 
tions are for determination administratively rather than by the 
Comptroller General. (This last quotation ends with the quali- 
fication that the Administrator’s discretion may not be abused. 
This qualification will be discussed later, under point VII, in 
its proper context.) 

Despite this clear evidence that previous Comptrollers Gen- 
eral have refused to interfere with the discretion of the Ad- 
ministrator, this Comptroller General not only persists in doing 
so, but insists that he is not departing from previous rulings. 


There is another important point to be noted in connection 
with our consideration of the difference between the attitude 
and actions of previous Comptrollers General and those of the 
present Comptroller General. Although no Comptroller General 
in the past has undertaken to specifically interpret the words 
“persons in rural areas who are not receiving central station 
service” as they appear in the Rural Electrification Act—prob- 
ably for the obvious reason that the language is so clear that 
it can have only one meaning—other Comptrollers General have 
shown that they both understood and accepted the plain meaning 
of the provision. 


In that very part of the letter written by the Comptroller 


General to a Congressman on February 3, 1943, which the 
present Comptroller General quotes, the then Comptroller Gen- 
eral states that the validity of a loan depends upon whether its 
basic purpose “. . . is to provide electric service to unserved 


persons in rural areas... .’’. Also, in the quotation used by the 
present Comptroller General and set forth above, the basic pur- 
pose of a loan is again described as one “. . . to provide electric 
service to unserved persons in rural areas ...”. In that same 
letter, in a part not quoted by the present Comptroller General, 
it is stated that the power of the Administrator of REA to 
make loans must be “. . . viewed in the light of the controlling 
intent of the Congress to provide electric service to persons in 
rural areas not receiving central station service ...”. (emphasis 
supplied) 

In another letter of a previous Comptroller General, written 
to Congressman Boren and dated December 1, 1942—from which 
the present Comptroller General does not quote—the then Comp- 
troller General refers to “. . . the essential statutory purpose 
of providing electricity to serve persons in rural areas. . .”. 


This constant reiteration in letters and opinions of previous 
Comptrollers General of the clear purpose of the Act to provide 
service to unserved persons in rural areas, without explanation 
or qualification, clearly demonstrates that they agreed with the 
action of the Administrator in applying the Rural Electrification 
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Act as written—and not as the present Comptroller General 
would rewrite that Act. 

How does the present Comptroller General treat this clear 
proof that he is reversing the rulings of previous Comptrollers 
General? By saying: ‘“. . . we do not consider anything we 
said in our letter of July 21 to be diametrically opposed to 
the views of this Office as set forth by previous Comptrollers 
General” (emphasis supplied). 

We submit that he must stand alone in this judgment of 
his action. 


Vil 


The Comptroller General Attempts To Make Legislative 
History Sound Ambiguous 


As demonstrated above herein, the Comptroller General has 
based his argument on a legal proposition that does not exist, 
namely, that even though the language of a statute is clear and 
unambiguous, and plain in meaning, it is yet permissible for him 
to look to the legislative history to change the plain meaning of 
that clear and unambiguous statutory language. Then, in turn- 
ing to the legislative history, he not merely misstates it, and mis- 
construes it, and omits from it those additional parts which 
destroy his position, but even as he misstates that history he 
does not dare say that the history clearly and unambiguously 
means what he wants it to mean. 

In fact, the most that even he dares to say is that “he 
does not believe” that a Senator means what he says, or that 
“he feels” that a Congressman means something different from 
what he says. Thus, even the Comptroller General at his strong- 
est can only say that “he feels”, “he believes’, that Congress 
really intended something different from what it said. So we 
have the Comptroller General using what he, in effect, claims 
is ambiguous legislative history to change the plain meaning 
of clear and unambiguous statutory language. 

This is indeed a new twist and we defy the Comptroller 
General to find any language, even language taken out of con- 
text, in any case or text book, that stands for the proposition 
that ambiguous legislative history can be so used. 

Thus, it becomes ludicrous when the Comptroller General 
now quotes from a letter of another Comptroller General written 
in 1943, in which the then Comptroller General states that the 
question of whether the basic purpose of a proposed loan meets 
the statutory requirements is for decision administratively 
rather than for the Comptroller Generali, “subject to the limita- 
tion that the Administrator’s discretion in this regard may not 
be abused’”—and the Comptroller General underscores this part 
of the quotation. 

How the Comptroller General can even dare speak of abuse 
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of discretion by the Administrator, in a case where the Comp- 
troller General must use non-existent law as an excuse for look- 
ing at legislative history which he contends is ambiguous in order 
to change the plain meaning of clear and unambiguous statutory 
language, is beyond comprehension. There is only one abuse in 
the present case, and that is the abuse by the Comptroller Gen- 
eral of his authority, his function, the law, the legislative history 
and all of the facts pertaining to the issue. 


Vill 


Comptroller General Demonstrates Determination To 
Undermine REA Program 


Space does not permit a paragraph by paragraph analysis 
of the Comptroller General’s opinion. Literally volumes could be 
written showing how, in every particular, the opinion is in error 
and shows the determination of the Comptroller General to 
damage the rural electrification program. 

Thus, he says that whether or not he has authority to review 
loans made by the Administrator, he intends to report to Congress 
any transaction which he feels is contrary to the intent of the 
statute—in this case, even though he admits the language of 
the statute clearly authorizes the loan in question. 

Then, in discussing our reference in our previous brief to 
the decision of the United States District Court for the District 
of Columbia in the case of Kansas City Power and Light Com- 
pany, et al v. McKay, et al, 115 F. Sup. 402, he deliberately 
ignores the fact that the District Court went into all of the 
merits of the case in a lengthy and careful opinion, and decided 
each substantive issue in favor of the Government, and in effect 
upheld our interpretation of the Administrator’s powers to make 
loans. The Comptroller General tries to dismiss this matter by 
stating that the case was finally decided on appeal in favor of 
the Government on the “standing to sue” question—a fact which 
we had pointed out in our brief—and he further states that the 
circumstances in the cited case were not the same as those in 
the instant case. No one said that they were—but the principle 
of law involved is precisely the same. 

In another case, not referred to by the Comptroller General, 
there is a holding on the meaning of statutory language which is 
directly analogous to the provision in the Rural Electrification 
Act that loans be made to furnish service to “. . . persons in 
rural areas who are not receiving central station service.” In 
the case of Williams Electric Coop. v. Montana-Dakota Utility 
Co., 79 N. W. (2d) 508 N.D., 1956), the Supreme Court of North 
Dakota had to interpret the words “not receiving similar service 
from another utility, or electric cooperative corporation .. .”. 
This is what the Court said: 
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“As used in the statute, the phrase not ‘receiving similar 
service from another utility, or electric cooperative 
corporation’, has reference to service in fact as distin- 
guished from ability to give service. There is no lan- 
guage in the statute from which it may be gathered 
that it was the intent of the legislature to extend the 
force of the statute to territory in which a utility or 
electric cooperative merely had the ability or desire to 
deliver electrical energy.” 


This ruling is directly in point—and in favor of the Depart- 
ment of Agriculture. But apparently this is not the kind of 
authority that the Comptroller General is interested in. There- 


fore, we find no reference to or discussion of such authority in 
his opinion. 


Fails To Mention Department Of Justice 


Further illustration of the Comptroller General’s biased atti- 
tude is found in his failure to even mention the firm position 
taken by the Department of Justice in support of ~he Adminis- 
trator’s position. As fully documented in the brief which NRECA 
filed with the Comptroller General in answer to his first letter, 
the Department of Justice, in briefs filed in cases contesting the 
Administrator’s lending authority, has flatly stated that such 
authority applies to all cases which involve service to unserved 
persons in rural areas, whether or not service is otherwise 
“available” to such persons. Yet this position of the Depart- 
ment of Justice is not only not accepted by the Comptroller 
General, but he does not even deign to mention it. 

The Comptroller General magnanimously does deign to 
accept the well established rule of law that Administrative 
rulings over a long period are entitled to considerable respect 
and weight, but then goes on to say that even if an adminis- 
trative determination is legally supportable under the language 
of a statute, if he considers it to be contrary to the evident 
spirit and intent of Congress in enacting the statute, he will 
report the matter to Congress. In the circumstances of this 
case, after his own plain demonstration that, even under his 
misuse and misinterpretation of the legislative history, the most 
that he can say is that “he feels’, or “believes”, or it “appears 
to him’’, that the legislative history does not mean what it says 
—that he has “considerable doubt”—how the Comptroller Gen- 
eral can conclude that the Administrator’s action is contrary 
“to the evident spirit and intent of Congress in enacting that 
statute as disclosed by the legislative history thereof .. .” 
(emphasis supplied) is beyond comprehension. What clearer proof 
is needed of the “evident intent” of the Comptroller General to 
damage the rural electrification program? 
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The Comptroller General Uses Unverified Power Company 
Material and Assumptions 


When the Comptroller General turns his attention to the 
specific case involved, he demonstrates beyond doubt—if any 
doubt still remains—that he has only one purpose in mind: The 
destruction of the rural electrification program. What he has 
given us is not the carefully considered judicious opinion of one 
Government official passing upon the action of another Govern- 
ment official, but the biased one-sided presentation of the power 
company. Thus, he says “the record before us’, “it has been 
reported”’, “‘we understand”, “it appears from the record”, time 
and again in referring to facts which were not furnished him 
either by the Government or the cooperatives. Nor were those 
facts checked with these interested parties. Obviously, they 
could have been furnished him only by the power company. 

In addition, wherever there may be facts which militate 
against his position, he does not ask for the facts but he assumes 
the contrary. Thus, when the Department of Agriculture points 
out that the line in question was being used to serve 307 new 
consumers and could have been justified on that basis, the 
Comptroller General “assumes” that the loan would not have 
been made unless service to the new plant was included. 

And when the Department of Agriculture states that it is 
doubtful whether the service being rendered by the company 
at the old plant was sufficiently adequate even to constitute 
central station service, the Comptroller General merely states 
that the previous report he had received from the Department 
had not said that the existing service was inadequate; there- 
fore, he completely dismisses that point, when he could easily 
have obtained the facts by a telephone call to the Department 
of Agriculture. Again, on the question of whether the price at 
which the power company was offering to render service to the 
new plant was reasonable, the Comptroller General merely states 
that he “assumed” that the price was reasonable. A telephone 
call to the Department of Agriculture would have given him the 
facts rather than an assumption—but apparently facts were not 
what the Comptroller General wanted. 

It is inconceivable that any Government agency would treat 
another Government agency in such arbitrary fashion. Not only 
did the Comptroller General give no indication of what he was 
contemplating when he suddenly, and without warning, issued 
his first opinion in this matter, but after receiving exhaustive 
and convincing briefs from the Department of Agriculture, 
NRECA and the cooperatives involved, he proceeds to issue a 
second opinion without even requesting important facts, pre- 
ferring to assume facts which will justify his position. 
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His treatment of the Department of Agriculture’s action in 
this case would be amusing if the matter were not so important 
and the damage threatened so serious. In the instant case, a 
cooperative makes a loan application to the Administrator of 
REA. The Administrator feels that on the basis of that presen- 
tation he should not make the loan. The cooperative renews its 
application and furnishes the additional facts and information 
which convinces the Administrator that the application should 
be granted. 

There are a number of other bases upon which the Adminis- 
trator could have made the loan and those bases are set forth 
in the Department’s brief. But, says the Comptroller General, 
since the Administrator did not make the loan on any of these 
other bases, the loan is still illegal. In other words, the Comp- 
troller General is treating a loan study made by the Adminis- 
trator and his staff as though it were a Court case, and any 
arguments or considerations not specifically used as the bases 
for making the loan are no longer available to the Administrator. 

Let this be a full warning to all Government lending agen- 
cies. The Comptroller General now says in effect that every loan 
made by any of them must have in the loan docket at the very 
outset every conceivable reason and basis for making the loan. 
Otherwise the Comptroller General will disregard all of these 
valid reasons and bases when he decides to review the loan. 
Hereafter, it will not be sufficient for a lending agency to select 
just one valid basis for making the loan, but it must prepare 
its papers in the beginning so that they include every possible 
basis. This may seem fantastic, but it is what the Comptroller 
General has held in this case. 


xX 


Comptroller General Now Would Not Disturb This 
“Tilegal” Loan 


The Comptroller General now says that although the loan 
is illegal nothing need be done about it—but, of course, it must 
not be done again. 

In his original ruling the Comptroller General directed the 
Administrator to take steps to obtain the immediate return of 
the loan funds. If he is right in his ruling that the loan was 
unauthorized, that was a logical direction. Now, although he 
maintains his position that the loan was illegal, he tells the 
Administrator that he need not take any steps to obtain an 
immediate return of the money because the cooperative has 
spent the money and is under contract to return it over a 35-year 
period. 

This new twist in logic is as confusing as the other mental 
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gyrations of the Comptroller General. If the loan is illegal, cer- 
tainly it should not be permitted to stand. If it is illegal, it can- 
not be condoned and the money should be recaptured at once. 


One cannot help but wonder whether this new bit of inspired 
reasoning by the Comptroller General does not result from the 
fact that he knows that no Court in the land would back up his 
position and that if the Administrator sued to obtain an imme- 
diate return of the money the Courts would expose the ruling 
of the Comptroller General for what it is—a completely ridicu- 
lous and unfounded ruling. 


XI 


The Comptroller General’s Ruling Is Completely 
Confused and Confusing 


The Comptroller General has actually given us different and 
conflicting standards with respect to the loans that the Adminis- 
trator may make. Thus, he says that the Administrator may 
not make loans to serve unserved persons who are “along side 
of”, or “adjacent to’, or “within a reasonable distance of”, the 
lines of a power company when that power company is willing 
to serve such persons at a reasonable price. He also states as a 
requirement that the power company must be able to reach these 
unserved persons without extending its existing lines. He also 
states that the instant case is an illustration of the type of 
unserved rural person that may not be reached by REA financed 
lines. 


In the instant case, it would have been necessary for the 
power company to reconstruct a substantial part of its existing 
facilities and to extend a heavy transmission line a distance of 
160 feet to reach the new plant, at an expenditure of $100,000. 
Since an extension would have been necessary in the instant 
case, how are we to interpret the Comptroller General’s state- 
ment that the power company must be able to serve the un- 
served person without extension of its lines? Obviously, giving 
the word “extension” its normal dictionary meaning, the Comp- 
troller General cannot have it both ways. Either the word 
“extension” is being used by him in some new and strange 
manner or he has contradicted himself. This is surely a point 
on which additional “clarification” is needed from the Comp- 
troller General. 


Also, in view of the facts of the instant case, some definition 
of “within a reasonable distance of” power company lines must 
be furnished. It is true that the Comptroller General has quali- 
fied his statement on this by noting, parenthetically, that the 
reasonable distance shall be as determined by the Administrator. 
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But in the instant case an expenditure of $100,000 would have 
been required of the power company, for the reconstruction of 
existing facilities, plus the extension of a heavy transmission 
line for 160 feet. The Comptroller General has categorically 
stated that the new facility to be served was within a reasonable 
distance of the company’s lines. Therefore, he does not permit 
the Administrator to make the determination in this case. What 
then happens to his statement that the Administrator shall de- 
termine what is a reasonable distance? 

Unless the Administrator is actually to be given the full 
and final authority to make the determination, then the Ad- 
ministrator, in many instances, cannot feel free to make a loan 
to serve an unserved person in a rural area without first obtain- 
ing the approval of the Comptroller General, because the Comp- 
troller General, although he states that the Administrator shall 
make the determination, by his action in the instant case shows 
that he has set himself up as an appellate court for each such 
determination made by the Administrator. 


XII 


Ruling Would Prohibit Loans For Generation and 
Transmission Facilities 


The Comptroller General’s ruling, if applied, would outlaw 
loans for new generating and transmission cooperatives. In the 
Brief which NRECA filed with the Comptroller General in con- 
nection with the Comptroller General’s first letter it was pointed 
out that under his first letter “No generating loans would be 
made.” The Comptroller General says nothing to allay this fear 
in his second letter. His opinion, if not “clarified,” would seem 
to prohibit new loans for generating facilities, since the dis- 
tribution cooperative is not merely “adjacent to’, “along side 
of’, or within a “reasonable distance of” the power company’s 
lines, but is actually already “tied to the power lines” of the 
power company. 

The failure of the Comptroller General to allay our fears on 
generating loans becomes more significant when we consider 
that he went out of his way to state that he was not objecting 
to loans made to “heavy up” existing cooperative facilities, even 
though there was no mention of loans for “heavying up” lines 
in the previous letter or the briefs filed. Therefore, his failure 
to state that generating loans, which were mentioned in NRECA’s 
brief, were also permissible seems to be deliberate and not an 
oversight. 

In any event, unless and until his ruling is altered by fur- 
ther “clarification”, the Comptroller General would prohibit 
loans for generating and transmission. 
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XIII 


Many Other Loans of the Types Which Have Always 
Been Made Would Be Prohibited 


The ruling of the Comptroller General, if applied, would 
prohibit many other loans of the types which have always been 
made. Let us consider just a few additional factual situations 
in which loans cannot be made if the opinion is applied. Take 
the not unusual case where a power company has a 115 kv trans- 
mission line which it has constructed and is using merely to 
connect two towns that it serves. The transmission line runs 
through the heart of a cooperative’s territory, but it serves no 
persons in the cooperative’s territory. An attractive load develops 
in the midst of the cooperative’s territory under, or almost under, 
or within a “reasonable distance of” the company’s transmission 
line. Suppose the company is willing to tap its transmission line 
at that point and install a substation to serve that load. Under 
the language of the opinion, the Administrator cannot lend the 
cooperative money to serve that load, even though it is in the 
heart of the cooperative’s territory and outside of the power 
company’s territory. Unless the Comptroller General issues an- 
other “clarification” of his opinion, even this type of loan would 
be considered unauthorized. 

What happens if the cooperative’s lines are also “adjacent 
to”, or “along side of”, or within a “reasonable distance of’, 
the unserved consumer? Apparently the Administrator still can- 
not make a loan to serve that consumer. What if the coopera- 
tive’s lines are closer to the unserved person than the lines of 
the power company? Apparently the loan is still prohibited. 
What if the cooperative’s lines were there before the power 
company’s lines? Apparently that would make no difference. 
What if the company’s lines are completely inadequate? Appar- 
ently—at least if the power company says it is willing to put 
in new facilities—that would make no difference. 


Many “Clarifications” Needed 


It seems clear that, unless REA is to stop making loans, 
a great many additional “clarifications” must be made by the 
Comptroller General. 

In fact, it would seem that REA might need a “clarification” 
in connection with each loan application to serve new consumers. 
If so, wouldn’t the Comptroller General in effect become also the 
Administrator ? 

It is obvious that the Comptroller General still has no clear 
understanding of the operations involved and his ruling, if 
applied, would at least create tremendous confusion. It is un- 
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believable that anyone would attempt to make such an important 
ruling without even understanding its import. 

Although the Comptroller General in his first letter merely 
said that the Administrator could not make a loan to serve areas 
where there were power company’s lines and the power company 
was willing to serve, he has now added an additional require- 
ment, and that is that the power company must be willing to 
sell “at a reasonable price”. He does not say that this is a change 
from his original letter but it is, of course, a most important 
change. And it does not alter the fact that the ruling is still 
destructive of the rural electrification program. Furthermore, 
who is to decide what a “reasonable price” is, in particular 
circumstances? 

Basically, of course, the REA program was created because 
the private power companies would not serve persons in rural 
areas at reasonable prices. They have always been willing to 
serve anyone, if they could charge enough. 

On the question of the definition of the terms used by the 
Comptroller General—“adjacent to’, “along side of’, “within a 
reasonable distance” and “a reasonable price’”—there cannot be 
a definite yardstick for all cases. What is a “reasonable distance” 
in Pennsylvania may not be a “reasonable distance” in South 
Dakota. And what may be a “reasonable price” in Vermont 
may not be a “reasonable price” in Tennessee. 

It is no answer to say that the Administrator will make those 
determinations. How can he, when in the instant case the Comp- 
troller General flatly says that a consumer who can be served by 
a power company only if the power company spends more than 
$100,000 to rebuild existing lines and then extends its heavy 
transmission line for 160 feet is within a reasonable distance? 
What if the Administrator thinks it is an unreasonable distance? 
Obviously, with a Comptroller General who acts in this manner 
the Administrator could never feel safe with any decision until 
it had been approved by the Comptroller General. 

What of the Administrator’s right to make loans to “heavy 
up” lines already serving those whom the Comptroller General 
now says should not have been served? Although the Comptroller 
General’s opinion specifically approves of loans to “heavy up” 
existing cooperative facilities, it raises the very important ques- 
tion of whether the Administrator can make loans for the pur- 
pose of “heavying up” those facilities which have already been 
built to serve persons who were “adjacent to”, or “along side of”, 
or within a “reasonable distance of”, power company lines when 
the cooperative first began to serve them. 

If the original loan was improper, can further loans be made 
for additional service to those people? If such further loans are 
prohibited, complete chaos and a breakdown of service will 
develop. 
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XIV 


Ruling Would Impose a Tremendous Administrative 
Burden Upon the Administrator 


If the Comptroller General’s ruling is applied, even if it is 
“clarified” in the many respects that need clarification, it would 
create a tremendous, if not impossible, administrative burden. 
Presumably, in connection with each application to provide serv- 
ice for unserved persons the Administrator would have to make 
sure that none of the money was to be used to provide service 
to persons “along side of’’, or “adjacent to’’, or within a “reason- 
able distance of” power company lines. 

This would require the cooperatives to submit detailed infor- 
mation and maps in connection with their loan applications, and 
it would also require the Administrator to make a careful study 
of that material and perhaps have the applications checked in 
the field. The additional administrative costs would be tremen- 
dous and the approval of loan applications would be greatly de- 
layed, all to the serious detriment of the rural electrification 
program. 


XV 
Comptroller General Is Attempting to Intimidate the 


Administrator 


The Comptroller General is obviously intending to intimidate 
the REA Administrator. The Administrator should, of course, 
completely disregard the opinion, since it is absolutely clear, as 
his own legal staff has definitely established, that there is no 
basis to it, and the only power of the Comptroller General in 
this matter is to make a report to Congress, as he has said he 
will do. It is doubtful, however, even though the Administrator 
rejects the Comptroller General’s decision, that there will not, 
in fact, be some harmful effect upon the Administrator’s de- 
cisions. For example, it is doubtful whether the Administrator 
would make additional loans where the facts are identical with 
or even very close to the facts in the instant case. Also, one 
cannot predict the extent to which this decision will influence 
other actions of the Administrator unless the decision is defi- 
nitely struck down. 


XVI 


The Opinion Has Already Been Used Against the 
Rural Electrification Program 


Not only will the opinion of the Comptroller General furnish 
material to be used in the future by the enemies of rural electri- 
fication in their propaganda and other attacks, but it has already 
been used in Commission proceedings against a cooperative. 
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In New Jersey, the question before the Commission was 
whether to approve the sale of Tri-County Rural Electric Coopera- 
tive to Jersey Central Power & Light Company. An important 
issue was the ability of the Cooperative to serve new consumers 
coming into its area. Proponents of the sale argued that, in view 
of the Comptroller General’s opinion, REA loan funds might not 
be available to serve such new consumers, and therefore the 
public interest would best be served by having the power com- 
pany take over. 

This is but a sample of the tremendous harm which the 
Comptroller General’s actions in this matter may produce. These 
opinions must be struck down! 


XVII 


Comptroller General’s Ruling Is Actually a Hostile 
Power Company Brief 


This second letter of the Comptroller General uses the same 
misleading approach of his original letter. Material is cited for 
propositions which the material does not support, but every 
effort is made to make the material seem to support the Comp- 
troller General. The huge mass of material—such as case law, 
legislative history and congressional action—which definitely 
destroys his contentions is deliberately misapplied or ignored. 


Every fact, every authority and every argument contrary to the 
position he is determined to maintain is ignored or rejected. 
The entire approach and tone of the letter is that of power 
company partisanship. In addition, the letter contains material 
which could not have come from any source but the power com- 
pany. The letter should best be described as a power company 
brief rather than an opinion, or ruling, because its entire effort 
is to establish the correctness of a predetermined position de- 
structive of the rural electrification program, and not to reach 
a judicious and objective conclusion. It appears to be a deliber- 
ate effort to give to the power companies everything they have 
sought in their attempt to destroy the rural electrification pro- 
gram, and which has been denied them by the Congress and the 
Courts. And, obviously, if this ruling were applied to the rural 
telephone program, it would destroy that program, also. 


Prepared For 
NATIONAL RURAL ELECTRIC 
COOPERATIVE ASSOCIATION 

by 
WISE AND POTAMKIN 
Special Counsel 
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Mr. Wise. I am confused, Mr. Chairman. I don’t recall that the 
letter from the Secretary of Agriculture to the Comptroller General 
and an analysis of the second letter of the Comptroller General, both 
of which were prepared by the lawyers of the Department of Agri- 
culture, working on REA matters, have been admitted into the record. 
If they have not been, I should like to offer them at this time. 

Senator Ho.tanp. My impression is that they were admitted. 
That. was the intention yesterday. If they have not been, why they 
certainly should be admitted. 

(For letters referred to above see pp. 8-41.) 

( Discussion off the record.) 

Mr. Wise. I should like to call your attention to those two docu- 
ments prepared by the lawyers in the Department of Agriculture, 
especially. We are a little bit in competition with them, because we 
wrote briefs on the same subject. I cheerfully admit theirs are better 
and establish so clearly the situation in question here that I urge you 
to read them if you possibly can get the time. 

I am confident that if you gentlemen will but glance through the 
three letters from the Comptroller General and the briefs and analy- 
ses prepared by the REA lawyers in the Department of Agriculture 
and by us, you will readily agree that Senate Resolution 21 must be 
adopted by the Senate, if the REA program is not to be seriously 
crippled. 

Since those documents make it clear beyond question that the 
Comptroller General's opinion is grievously in error in holding that 
Congress meant something entirely different from what it clearly said 
in the plainest language and also show the manner and the extent to 
which the REA program will be injured by the ruling, I shall not 
burden the record with their details in my statement. I shall merely 
try to summarize. 

In the July 21, 1958, letter the Comptroller General held that a 
portion of a loan made to an Iowa G. & T. cooperative to finance a 
transmission line was not authorized under the Rural Electrification 
Act, and instructed the Department to take steps to recover immedi- 
ately the amount which had been advanced to construct the transmis- 
sion line. 

I may say at that point, Mr. Chairman, in answer to Senator Tal- 
madge’s question of yesterday, it is our position that that original 
letter was entirely and completely beyond the authority of the Comp- 
troller General. There is no question but that the Comptroller Gen- 
eral has the right to report to Congress at any time on all fiscal mat- 
ters, and we don’t criticize his doing that at all. That is up to him. 
But for him to instruct the Administrator of REA, rather the Secre- 
tary of Agriculture, to collect back that money, and to hold in the 
fashion in which he did that that loan was illegal, we submit is 
entirely beyond his authority. Previous Comptroller Generals have 
stated very clearly in a number of opinions that whether or not a 
particular loan is to be made or not is an administrative matter to be 
decided by the Administrator of REA and not by the Comptroller 
General. And then recently in a Supreme Court decision—and I am 
a little embarrassed to refer to the Supreme Court in view of what 
you have said, Mr. Chairman, but they do in this matter still set 
forth the law which we must be governed bythe Court has held 
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precisely that the Comptroller General has no authority to pass on 
a matter of this kind when the discretion is vested in the Adminis- 
trator. Mr. Rathbun cited that case for another purpose a few 
minutes ago. It is Panama Company versus the Grace Line. The 
citation is in the record in one of our briefs. Wor 

Senator Hotianp. In other words, if I understand your position, 
not only do the courts have no jurisdiction but the Comptroller Gen- 
eral has no jurisdiction, is that correct ? 

Mr. Wise. To pass on particular loans the Comptroller General has 
no jurisdiction. If you want to bring up Mr. Rathbun’s point at 
this time I will digress todo that. I was really amazed at him sitting 
here and explaining the situation the way he did. The courts hold— 
and have held not only in connection with REA but in connection 
with any other Government agency, and the Administrative Procedure 
Act holds the same thing—when an individual has not been aggrieved 
or adversely affected by an act of the Administrator he does not have 
any standing in court. 

n answer to your question, Senator Talmadge, you are of course 
correct. What you learned in equity is still the law of this land. 
For every right which is aggrieved there isa remedy. But the courts 
have expressly held here that a power company does not have a right to 
be protected against a cooperative serving an unserved person or any 
other person, that Congress did not intend to give such right to the 
power company. I submit that if you will read the legislative history 
and read our briefs onthe subject, you will agree with that. This 
question has come up many times. The identical question was de- 
cided by the court of appeals here. 

Certorari was denied by the Supreme Court years ago in the Kansas 
City case when the problem first came up. And I believe everyone 
who is around the table who is a lawyer will remember Alabama Power 
Co. versus Ickes going way back to the early cases and the same 
principle was decided again in the TVA case—TVA_ versus 
Ashwander. 

This is not something that is peculiar to REA. The question is, 
Has a right been given to this particular individual or company to 
be protected against an act of some other person ? 

Now, in answer to your question, Mr. Chairman, it is our position 
that the Administrator is responsible to Congress, and that he has 
come up and reported, as we will develop in a few minutes, over and 
over again. He has expressly testified to this very question, that 
is on the broad question which is involved here as to whether the test 
is one of “area” or “availability” or whether the test is service to an un- 
served person, and I shall get into that in a few minutes. But the 
instrumentality, the authority, which passes on that is Congress 
and no one else. I also submit, Mr. Piabralan if that were not 
so in this particular type of case, where there is no regulation in- 
volved—REA has no regulatory authority of any kind at all, it is 
merely a lending agency—there would have been no REA program. 
If each loan, each particular loan, were subject to review by either 
the Comptroller General or by the courts, Tie could have been no 
REA program, The tactics used here by this company in going into 
court, which we will get into in a minute, when they had exhausted 
their remedies before the lowa commission and the Iowa courts shows 
just how there would have been no program. 
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Senator Taumapce. Would you let me interrupt at that point now? 
You state that it is a lending agency and no one else has any ad- 
ministrative control over it. 

Mr. Wise. Except Congress, sir. 

Senator Tatmaper. Except Congress ? 

Mr. Wisg. Yes. 

Senator Tatmapee. Let us assume that we had an Administrator in 
office who went completely contrary to law and policy and made a 
loan ostensibly for REA that was used to package food or some such 
commodity. What would the remedy be? 

Mr. Wise. I would like to say first, Senator, if that food process- 
ing plant were located in a rural area, that is an unincorporated area 
or an incorporated area of less than 1,500, and it were not receiving 
central station service, there is no question of the authority of the 
REA to make a loan to a borrower to serve such a plant. 

Senator Tatmaper. I am not talking about serving the plant. I 
am talking about utilizing the money for some purpose not allowed 
under the act. 

Mr. Wise. Anyone who has been aggrieved by that has a right to 
challenge it. A power company which has not been given any right 
guaranteeing against competition would not havea right. 

Senator Taumapce. In other words, under the hypothetical case 
I gave you, the only one who could complain would be a con.petitor in 
the food processing business ? 

Mr. Wise. He could not complain unless some right of his had been 
invaded. It would depend upon the circumstances of that particular 
case. If he had a right which was given to him which had been in- 
vaded, then he could complain. Otherwise, he could not. 

I also would like to emphasize there is nothing startling about 
this, or that it is different from the law that applies to all other 
agencies. Whenever Congress—and after all Congress is the one 
which should have the authority—when they gave a right to a partic- 
ular class of people, then that right is entitled to be protected in the 
courts. If under the State law they are given any shit, for instance, 
if they are given an exclusive franchise, then a utility can go in, not 
to protest the REA loan, the validity of that, but the invasion of 
their right, that is their right to be free from competition, and it can 
do that in the State courts, but here this particular company ex- 
hausted all of its rights before it came to the Comptroller General, as 
we shall demonstrate in a minute. 

The line made it possible for a distribution cooperative served by 
the G. & T. cooperative to serve a new plant of a pipe and tile com- 
pany. 

On pages 3, 13, and 14 of the letter from the Acting Secretary of 
Agriculture to the Comptroller General dated August 7, 1958, are set 
forth the facts which formed the basis for the REA Administrator’s 
findings that the new plant was not receiving central station service 
tee was eligible to be served with facilities financed by 

The language of the Rural Electrification Act which authorizes the 
making of electric loans is contained in section 2 and section 4 of the 
act. 


a an ae, 


_> 
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Section 2 reads: 

The Administrator is authorized and empowered to make loans * * * 
for * * * the furnishing of electric energy to persons in rural areas who are 
not receiving central station service * * *. 

Section 4 reads: 

The Administrator is authorized and empowered * * * to make loans * * * 
for the purpose of financing the construction and operation of generating plants, 
electric transmission and distribution lines, or systems for the furnishing of 
electric energy to persons in rural areas who are not receiving central station 
seryice.* * *. 

The Comptroller General gave two reasons for holding that the 
loan in question was not authorized. He first stated that act pro- 
hibited the use of loan funds for the construction of facilities 
to furnish power to an area already served by private power companies when 
such companies are willing to provide adequate central station service to per- 
sons Within the area who are not tied to the power lines, 
and, second, that the new plant could not be considered a person not 
recelving central station service. 

I would like to emphasize here, if I may digress from my prepared 
statement a minute in view of the discussion which took piace yester- 
day and this morning, these are two entirely separate and distinct 
questions. ‘The second one is a very narrow question on which reason- 
able men might disagree. 

We feel here, as 1 will show in a minute, that it was clear that this 
Was hot a case of a person receiving central station service, but if the 
Comptroller Generat had limited his opmion to that narrow question, 
we would not be here today, because it would not do the grievous harm 
to the overall REA program. 

i may say there have been very, very few cases involving this narrow 
problem. I started to say in tne 23 years of the REA program you 
could count them on your lingers. ‘Lhat might be an understatement, 
but there have been very, very few where this question has arisen as 
to whether or not REA is serving a person who is already receiving 
central station service. ‘There have been a few others that received 
a lot of publicity, but overall they have been negligible. They are 
what you lawyers would call de minimis by any standard at all. How- 
ever, we spent a lot of time on tie question yesterday and for that 
reason 1 would like to just take a couple of minutes here to show that 
this particular person was not receiving central station service. 

But that is not important to our overaii problem, and | am afraid we 
are placing too much emphasis on this and 1 am contributing to that. 

But since Mr. Whitmore, in his testimony yesterday before you, 
Senator Kilender, left out so many of the relevant aa tne facts which 
are determin: itive of the case, 1 am reminded of the Comptroller Gen- 
eral’s treatment of the legislative history which we shali get into in a 
minute. He did the same thing. When it came to the parts which 
determined the case in our favor, he omitted those parts as 1 will show 
in a minute, and that is exactly what Mr. Whitmore did yesterday. 

lf 1 may continue, he conciuded, that is the Comptroller General, 
that the new plant could not be considered a person not receiving cen- 
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tral station esrvice even though the following facts were established 
by the cooperatives involved and the Department of Agriculture: 

(a) The old plant was receiving 25-cycle electric service from 
an electric railway company ¢ 

(6) The new plant was 160 feet from the old plant ; 

(c) While located on the same tract of land, the new plant was 
a completely separate operation from the old plant; 

(d) The new plant required 60-cycle service and to give such 
service the existing supplier would have to spend approximately 
$100,000—it wasn’t there but had to spend approximately $100,000, 
to reconstruct its existing facilities running to the old plant, and 
to extend heavy transmission facilities for 160 feet ; 

(e) The consumer’s—that is the Lehigh Tile Co.—capital in- 
vestment in the new plant greatly exceeded its capital investment 
in the old plant ; 

(f) The power requirements of the new plant greatly exceeded 
the power requirements of the old plant; 

(g) There is a respectable body of technical and engineering 
opinion that 25-cycle service is outmoded and obsolete and, there- 
fore, is not adequate central station service ; 

(h) The location and scope of the new plant were determined 
by the consumer on the basis of its desire for a new electric sup- 
plier; 

If it could not have obtained a new electric supplier it would not 
have placed a new plant in that area but would have moved to some 
other area. I can’t emphasize this too much: 

(4) The new plant was in territory already being served by the 
cooperative and the cooperative was already serving a housing 
facility of the owner of the plant on the same site. 

It wasn’t a question of the co-op moving into some new territory. 
Tt has been here for a long time. It was actually serving the resi- 
dence of the manager of the Lehigh Co. who lives on that site. It is 
true it required the $100,000 roughly to build a higher voltage trans- 
mission line to get enough power in there to serve the new plant. 

Senator Tatmapcr. May I interrupt at that point? How close 
was the nearest consumer of the co-op to the point of the new plant? 

Mr. Wise. Right smack there almost, right on the same tract. 

Senator Tatmaper. Contiguous to it ? 

Mr. Wise. Yes, sir. 

Senator Tatmapcr. One hundred feet, 200? 

Mr. Wise. Not more than 200, I would say. 

Senator TAatmapce. In other words, both of them were in the area, 
the co-op and the private power ? 

Mr. Wiser. That is correct, Senator Talmadge, except the coopera- 
tive was there with modern 1956 type of electric service, 60 cycle. 
This railway company had a record, a history of poor service. It had 
been cited before the Iowa commission numerous times for poor 
service. Also the cooperative, as I will come to in a minute, had a 
franchise to serve it. Now these facts which I am giving you appear 
in affidavits prepared by the officers of the Lehigh Tile Co., which 
were filed in the district court here, and they will also appear in the 
record before the Iowa commission. 
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What Mr. Whitmore did not tell you—Mr. Rathbun maybe has 
told you, I am not sure—is when the cooperative applied for a fran- 
chise, while it was there, for any new construction in Lowa as I 
understand it you have to get a franchise. As Mr. Rathbun pointed 
out, the Iowa commission does not have public service commission 
jurisdiction. It has safety jurisdiction, as you know, Senator Schoep- 
pel. The purpose is to protect the public from the danger of con- 
structing an improper type of line. But the cooperative, Green 
County, went to the commission and was granted a franchise. That 

yas contested very vigorously and bitterly by either the railway 
company or Iowa-Illinois, I am not sure just when that transfer of 
ownership took place, I believe it was Iowa-Illinois. It then was 
appealed to the district court of Iowa. That district court of Iowa 
made a couple of findings which neither Mr. Whitmore.nor Mr. 
Rathbun told you about. 

These findings were that this line not only served, this plant, as 
Mr. Whitmore told you yesterday and I believe you repeated this 
morning, Senator Ellender, but it would also serve some 140 farms 
from the line. So that is an express finding made by the district court 
of Iowa. 

Actually today they are serving more than 300 farms from this 
same line. 

Senator ErLenper. Are we to understand from the evidence pre- 
sented here that this $120,000 to build a line to serve this new plant 
exclusively was in error ? 

Mr. Wiser. Absolutely in error as found by the district court of 
Iowa, which made a finding that in addition to serving that, it would 
serve some 140 farmers. I am representing to you today, based on my 
latest information, that it is serving some 300 farms. 

Senator ELLenper. On that immediate line? 

Mr. Wise. No, off of it. This isa heavy transmission line, the power 
from which has to be transformed, but that line, power coming from 
that line, serves more than 300 farms. Do I make that picture clear? 

Senator E:tenper. Did you have a line there before? 

Mr. Wise. Of course, we had a line there before. We were serving 
the manager of this company right on the site. 

Senator Eitenper. In other words, this additional line you erected 
was on the same right-of-way that the other line was? 

Mr. Wisr. We did not have a heavy transmission line along there, 
Senator, because we did not need that much power. We had the line 
along there necessary to serve the usual farm load. 

Senator ELLenper. To what extent did you have to extend this 
line in order to get to the plant ? 

Mr. Wise. We had to spend $100,000, and I have forgotten the 
mileage of transmission line which had to be built, it may be 20 miles 
or something like that, from a source of power where there was suf- 
ficient power to serve this larger load, and the new farms or the new 
other consumers who were developed along there. We had to spend 
$100,000 to build this transmission line. 

Senator ELtenper. Did you have an existing line on that same right- 
of-way ? 

Mr. Wise. No, not on the same right-of-way. 

Senator Evienper. It is a new line then that you built? 
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Mr. Wiser. A new transmission line, Senator. 

Senator ELLenper. Yes. 

Mr. Wise. But we had our distribution lines there to serve these 
people. 

Senator Exienper. That is what I am asking you, on the same 
right-of-way ? 

Mr. Wise. No, sir; not so far as I know, I am not sure of that, but 
I would guess at least not all on the same right-of-way. You see the 
situation when you are serving farmers and domestic consumers, is 
that you need so much power and you build a line of a certain size 
to serve them. We had those lines there. This site is right in the 
area of the co-op. In fact, we are serving the residence of the man- 
ager of the old Lehigh plant on the same site. 

Senator ELLeNpEeR. You were doing that before you built this new 
line? 

Mr. Wiser. Oh, yes, sir. We had been doing that for a long time, 
I don’t know how long. 

Senator Hottanp. May I ask a question right there? 

Were these 140 farm users already being served before the heavier 
line, transmission line, was built in there? Were they already being 
served over the existing weaker line ? 

Mr. Wisz. Some of them were, and I think the finding of the dis- 
trict court is that they were being served then. No, tiat this line 
would be necessary to serve them, I am sorry, the new line. My guess 
is that most of them were there with some new houses or new other 
consumers coming along the line. 

Senator Hotianp. Is this what you mean? That the 140 who were 
there were probably being served by existing facilities, but that the 
extended new line, the new transmission line, has now been used to 
serve more private users, making a total of about 300. 

Mr. Wise. Yes, sir; and also making it possible, which it would not 
have been for a long period of time, to continue service to those who 
were already there. 

Our studies show that the load of REA cooperatives doubles about 
every 5 years, and the new line is what REA cails heavying up. Most 
of the lines today are made for heavying-up purposes. 

Senator Scnorrren. In other words, what you were doing there was 
you were building the line not only for this plant, but also to com- 
pensate for the demands for your additional load factors that were 
progressively developing? at 

Mr. Wise. That is it, each year would develop more, additional load 
and it would double every 5 years. 

I also want to emphasize that the company had no franchise to 
serve in there or to build a line in there, and the cooperative did. 
Now the company appealed that decision of the Iowa commission to 
the district court of Iowa, which made the finding as I told you, and 
affirmed the decision made by the Iowa commission, Then they filed 
an appeal with the Supreme Court of Iowa, but I think it became 
even a little too ridiculous for their lawyers to continue with it. They 
finally dropped that appeal. Then they came down here and went to 
the district court. Now I have struggled and struggled in my mind 
to see how they could have done that for any reason other than 
harassing purposes, because that very identical point had been decided 
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by the district court—no, not by the district court here, by the court 
of appeals here—and certiorari had been denied by the supreme 
court with respect to the same point as it affected REA. The same 
wroblem had been decided with respect to numerous other agencies, 
including TWA’s power program, so I can see no possible reason for 
them coming down here but they did and as Mr. Rathbun pointed out 
to you they took it all the way up to the Supreme Court of the 
United States and got no place. 

However, I want to be ver y fair. The issue there did not go as to 
the merits but it went as to their standing to sue, to file suit, which 
they must have known was going to turn out that way. 

I would like to emphasize I went into these facts on this particular 
customer only because there had been so much discussion of it here. 
We feel that the Administrator acted very carefully. Actually, as 
pointed out, he once sent this application back to get the facts 
straight. He made a loan, a large loan, to this generating and trans- 
mission cooperative long before this controversy arose, or some time 
before it arose. Then, as they must do, the cooperative came in for 
approval of this particular extension of this high transmission line; 
and when REA found out that it was chiefly to serve this company, 
REA said they did not have enough information to find that this was 
a customer not being served; so they sent it back to the cooperative. 

It was after that that the local cooperative came in with all this 
information to justify the loan, that is, to show that the customer was 
not receiving central station service. 

Senator Hotianp. Just a moment there. You are now dealing with 
the fact that the REA turned down the loan in November 1955, but 
later approved it in June of the next year. 

Mr. Wise. Yes; being a little technical, they did not turn down the 
loan. 

Senator I nS LAND. Maybe I have the years wrong. 

Mr. Wiser. I am not sure of the exact date. 

Senator Hotianp. I believe they turned it down in November 1955; 
later approved it in June 1956. 

Mr. Wise. I don’t think the words “turned down” is an accurate 
description of it, though it was used in the testimony. 

Senator Hottanp. What would be your word ? 

Mr. Wise. It was sent back to them; and this is my understand- 
ing—and I got this information from the local cooperative people, not 
from REA; REA said: 

We do not have enough information here that we can justify going ahead with 
this on the basis that this customer is not now receiving central station service. 

Senator Hortitanp. Unless there is objection from the committee, I 
think that we should request the REA administrator to file for us in 
the record a clear statement of what happened on the first rejection 
or sending back, or whatever it was, and then why the later action was 
taken to approve. 

Mr. Wise. An excellent suggestion. 

Senator Hotianp. Is there any objection to that request ? 

(The information requested is as follows:) 

The Greene County Rural Electric Cooperative (Greene County) proposal to 


serve a new plant of the Lehigh Sewer Pipe & Tile Co. (Lehigh) was received by 
REA during the week of May 16, 1955, with a request for REA’s recommendation 
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for appropriate power rates based on two alternative plans of construction. Un- 
der either plan, construction of a transmission line and a substation was re- 
quired. Under one plan, Greene County would build both. The other plan pro- 
vided for the construction of the transmission line by Central Iowa Power Co- 
operative (CIPCO). On May 27, 1955, REA recommended a rate schedule under 
each plan. 

On September 9, 1955, REA approved a loan to CIPCO in the amount of 
$11,173,000 for construction of generation and transmission facilities, including 
the Greene County Lehigh tap. 

On October 4, 1955, Greene County contracted with Lehigh to furnish service 
to Lehigh’s new plant. 

On October 8, 1955, Greene County forwarded a copy of the Lehigh service con- 
tract to REA. On October 27, 1955, it was found by REA’s retail rate section to 
be satisfactory as to rate matters. However, on November 15, 1955, the contract 
was returned to Greene County by REA without approval on the basis of the 
available data indicating that Lehigh was already receiving central station service 
from the Fort Dodge, Des Moines & Southern Railway. 

In April 1956, REA was requested by both Greene County and CIPCO to re- 
consider its action in connection with the Lehigh service. A field investigation 
was made on May 9, 1956. The investigator’s field report, additional data sup- 
plied by Greene County and CIPCO, and information furnished by Lehigh, estab- 
lished that the proposed service would be to a completely new, separate, and in- 
dependent plant. On the basis of this determination, the proposed service to 
Lehigh was approved on May 24, 1956. The facts also established that there 
was no existing 60-cycle service which met Lehigh’s requirements. 

On May 31, 1956, Greene County and CIPCO were advised that the proposed 
service was approved. On June 19, 1956, a contract dated November 25, 1955, 
covering the service was returned to Greene County with REA’s approval en- 
dorsed thereon. 


Mr. Wise. The point I am trying to make is to show how much care 
REA exercised, how conservative their approach was. I must say the 
local cooperatives think entirely too conservatively, but REA was in 


there protecting the intent of Congress as exhibited, as set forth in the 
Rural Electrification Act of 1936. 

But I want to emphasize that this point is such a small portion of 
the problem which is before us now. Had the Comptroller General 
limited himself to that narrow point which would have disposed of 
this case, I doubt that we would be here today, because obviously rea- 
sonable men can differ as to whether a particular case is central station 
service or is not. This committee may reach one conclusion, a court 
another, another committee another. I am sure within REA different 
people might come up with different conclusions on a close case. 

Senator Tatmancr. May I interrupt there? We have heard these 
words “central station” a great deal during these hearings. Just ex- 
actly what does that term mean ? 

Mr. Wise. That was put into the act for one reason only, the legis- 
lative history shows. At the time that REA was created, about 10 
percent of the farmers in this country were receiving electric service 
from power companies or municipalities or some other supplier. A 
large number of farms had their own Delco system. Fairbanks Morse 
had such a system, too. I’m sure you are familiar with them, different 
types of individual units which a farmer could buy and place on his 
farm. So the words “central station service” were put into the act to 
distinguish from the case where you have the situation Senator Aiken 
was speaking about this morning, some kind of a portable unit from 
which you generate electricity. Central station service as used in the 
act means service which you get from a high line which is connected 
to a generating plant. It can be either diesel, steam, hydro, or we hope 
before too long, atomic, or whatever it might be. 
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Senator Hoiutanp. In other words, there was no intention at all of 
lending to ruralists to buy and instal] their own privately operated 
power units / 

Mr. Wise. There was an interesting consideration of that when 
the act was first passed by the REA itself. They decided against 
making such loans. There is nothing in the history to show they 
were intended. The language of the act is broad enough that they 
could have made such loans. I have been speaking not about the type 
of equipment for which loans could be made but as to this limitation 
2s to which people cannot receive service from an REA borrower. 
It is there where centralization service is used. 

The act reads: 

Loans may be used to finance the construction of facilities to serve persons in 
rural areas not receiving central station service. 

It is clear that it refers to persons and not to the area, as we also 
will show in a minute, but the reason for putting the words “cen- 
tral station service” in was so that you could still serve a farmer even 
if he had a very expensive Delco system. Some of them ran into the 
thousands of dollars where there was a big dairy. That does not 
prevent the REA from going in and serving that farmer. 

Senator Hottanp. But it does prevent the REA from going in and 
helping a dairy install a separate individual system of its own ? 

Mr. Wise. No, sir. I think under the act REA could do that but 
thev decided as a matter of policy never to do it and they have not 
made such loans. That was decided very early in the history of 
REA, 

Senator Hotianp. That is decided by regulation and not by the act 
itself ? 

Mr. Wise. That is right, sir. That is my interpretation of the act. 
That has not even been discussed, so far as I know, for years and 
years, but my hazy recollection of it is that that was the decision back 
then. 

Senator Hotianp. All right, sir; proceed. 

Mr. Wisr. Getting back to the reasons REA held the new Lehigh 
plant was not receiving central station service: (j) the rate which the 
present supplier wished to charge for service to the new plant was so 
high that it would make the plant uneconomical to operate; and 

(k) The present supplier did not have the franchise required to 
undertake the reconstruction necessary to serve the new plant. 

Although the ruling that the new plant could not be considered a 
person not receiving central station service was palpably completely 
erroneous, it did not cause too much concern insofar as the overall 
program is concerned since its effect would have been limited to the 
facts of this particular case. 

However, the Comptroller General was not content to base his dec1- 
sion on this narrower point which would have disposed of the case. 

As a matter of fact, he devoted only two paragraphs of his rather 
lengthy opinion to this ground for his holding. In contrast, he la- 
bored at great length to attempt to establish his other point which is 
very broad in its scope and which would directly and disastrously 
affect. almost every loan which had been made in the past or might be 
made in the future. 
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His broad ruling meant that REA could not finance facilities to 
serve unserved persons in all rural areas, but only to serve unserved 
persons in some rural areas. 

After it was clearly pointed out to him by the Department of Agri 
culture and NRECA that this ruling was not only completely without 
basis, but would have prevented the creation of any rural electrifica- 
tion program, the Comptroller General changed his ruling. 

In his second ruling he emphasized that when he spoke of persons 
“who are not tied to the powerlines,” he meant those not “on,” or 

“alongside of,” or “adjacent to,” or “within a reasonable distance of,” 
the power company lines—whatever these terms may mean. 

These two rulings are completely in error and can do tremendous 
harm to the rural electrification program if they are not nullified by 
Congress. It is to prevent this harm that we are pleading with you 
for the passage of Senate Resolution 21. 

In short, what Senate Resolution 21 will do is merely to have the 
Senate indicate that it meant what it so clearly and plainly said in 
section 2 and section 4 of the Rural Electrification Act, when it 
authorized the REA Administrator to make loans “to serve all persons 
in rural areas who are not receiving central station service.” 

There can be no question about the meaning of this provision of 

the Rureau Electrification Act. Even the Comptroller General ad- 
mits—I would like to emphasize this, this is his admission: 
* * * literally accepted the terminology of section 4 (and sec. 2) is sufficiently 
broad to authorize a loan for the purpose of furnishing central station electric 
service to a person not receiving such service, even though the service is avail- 
able to such person and that the effect of the loan will be to create competition 
with an existing private utility. 

That is Comptroller General whom I am quoting. 

However, even though the Comptroller General admitted that the 
meaning of the act is clear, he stated that he had the right to look to 
the legislative history to make certain that the act was applied in 
accordance wih the intent of the Congress. 

This is not in accordance with the well-established law on the 
subject. 

As all the gentiemen around this table well know, the law is clear 
to the effect that legislative history is relevant only when the language 
of the statute involved is ambiguous. When the language of the 
statute is clear and unambiguous, as even the Comptroller General 
admits it is in the instant case, the courts will not look beyond the 
language of the statute. 

Therefore the Comptroller General was wrong in looking beyond 
the plain meaning of the act and examining the legisls ative history. 

But beyond this, he compounded his error when he took a legislative 
history that clearly showed that Congress meant exactly what it said 
in the act and attempted to prove that the legislative history was not 
clear—and then used this alleged, but nonexistent, ambiguity in the 
legislative history to change the meaning of the plain language of 
the act 

In other w ords, the Comptroller General’s argument amounts to 
taking alleged ambiguous legislative history to change the plain 
meaning of a clear and unambiguous statutory language. This he 
obviously had no right to do. 
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Actually, of course, the legislative history completely supports the 
position taken by the Rural Electrification Administrators and the 
Department of Agriculture over the many years the rural electrifica- 
tion program has been in existence—and the Comptroller General’s 
treatment of that legislative history was most unusual. 

In his first letter, the ( ‘omptroller General ignored almost all of the 
legislative history even though he was basing his opinion on it. He 
quoted only a few brief excerpts, which he then attempted to interpret 
as supporting his position—and whatever he quoted, he quoted out of 
context, even to the extent of omitting paragaphs from the very same 
parts he quoted when those paragr aphs were clearly opposed to the 
positon he was taking. 

In fact, we felt compelled to comment that the most important parts 
of the Comptroller General's legislative history were the asterisks used 
to show omissions. 

Thus, he omitted this statement by Senator Norris, who sponsored 
the bill in the Senate, and this appears between some of the language 
which he read to you this morning, this statement by Senator Norris: 

The fact is that if we provided in this bill that the rural electrification could 
not go into any territory that could be potentially held to be within the trans- 
mission distance of an existing central power station, it would mean that we 
probably would continue the conditions which have existed in the past. In many 
instances, if not in most instances, the central power stations have picked out 
the cream in a certain locality and have built lines and supplied it with elec- 
tricity (SO Congressional Record 2751, p. 3) 


And this colloquy between Senator King and Senator Norris: 


Mr. Kina. If an organization were formed beyond the 10-mile limit to which 
I have just referred and within which limit the farmers are supplied with elec. 
tric energy, that organization would not be permitted to come back into the 10. 
mile area to furnish light to farmers already receiving it? 

Remember Mr. Norris was the sponsor of this bill. 


Mr. Norris. Not to those already receiving it, but it might come into the 10- 
mile area and supply farmers who were not receiving it- 


and I cannot emphasize this next sentence too much: 
That is a distinction which I think ought to be drawn (80 Congressional Record 
2752, p. 3). 

The Comptroller General, in his July 21 letter-——— 

Senator TatmapGe. What does that colloquy have reference to ! 

It isnot tooclear. They use a 10-mile limit and so on. 

Mr. Wise. My recollection of that, and it is in the brief here, is that 
Mr. King referred to a company, and I think it was in Washington, 
which was serving a 10-mile area, I believe extending over into Vir- 
ginia. He further referred to an REA borrower organized to serve 
unserved territory beyond the 10-mile area already served. 

In other words, he was going into this area concept. Mr. King was 
supporting the area conceé pt which the Comptroller Ge neral has 
adopted and which Mr. Whitmore urged on this committee. Mr. King 
asked : 

“Could the co-op come back into that area and serve people?” 

Mr. Norris said it could not come back into this 10-mile area to serve 
persons already served. There is no particular significance to the 
10-mile area. It would describe any area, in my opinion. Mr. Norris 
said that they could not come back into the area and serve persons 
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already receiving service, but they could come back into the area to 
serve the unserved. 

And then he said: “That is a distinction which I think ought to be 
drawn.” 

And we will show later he draws that distinction again. That is 
the distinction here, and if I may go ahead, I will come back to that 
in a minute. 

The Comptroller General in his July 21 letter, also omitted refer- 
ence to many other important parts of the legislative history, such as 
pertinent statements in the House hearings on the bill; the fact that 
the bill originally provided only for service to “unserved rural 
areas”—in other words the bill as originally introduced in the Senate 
adopted the Comptroller General’s position and he would have been 
right had it been passed in that form. It had an area limitation 
rather than a person limitation. 

It provided only for service to “unserved rural areas” and was 
specifically amended to provide for service to “unserved persons in 
rural areas”; I would like to say in that connection that the colloquy 
which Mr. Keller read this morning for the GAO and from which 
we have been quoting took place when the sectiow of the act which 
they were discussing still had in it the “area” limitation and not the 
“person” limitation. 

In spite of that fact, even with that language in it, Senator Norris 
drew the distinction as between unserved persons and unserved areas. 
But that language was cleared up later. 

The one section was cleared up in the Senate committee when it 
was reported out, either section 2 or 4, [am not sure which. The other 
section was later cleared up on the floor, though the history is very 
vague as to just where it happened or how it happened. But Senator 
Norris, when he announced that both sections now had the “person” 
limitations rather than the “area” limitation, made this statement or a 
statement to this effect: “This will clear up the matter that I believe 
Mr. King and I were talking about previously.” In other words this 
distinction between a limitation on an unserved area and a limitation 
on an unserved person. 

When you read all the legislative history together, not taking any 
point out of context—you can take a sentence here or there which 
would sound the other way—it is submitted there can be no question 
as to the distinction. There is a lot of talk about not having com- 
petition with existing lines, but it is very clear when you read all 
of that it is talking about competition with a company by serving 
particular persons already served by the company, and that you can- 
not compete by taking those persons away. I submit the REA has had 
a most really outstanding record in that connection. 

There have been almost no cases. There have been a very few here 
and there where an eager beaver in a local co-op may have taken a 
customer or two from the power company but almost none. On the 
other hand, the REA files are full of cases where the companies are 
constantly taking members away from the co-ops, and much move 
significant than taking members away is where they come into an area 
where the co-op serves the entire surrounding area, where the com- 
any has refused to go in originally when the farmers wanted service, 
ut now goes in because a good load develops there, and serves the 
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good load, the situation you mentioned, Senator Talmadge, yesterday, 
I believe, about a big load coming in there. 

It is our interpretation that no matter what the nature of that 
load is, if it is in a rural area and is unserved, REA loan funds may 
be used to serve that load and we think the act is certainly clear to 
that effect. The Comptroller General admits that the language of 
the act is clear and we feel that the legislative history is equally 
clear. 

Now the rejection of the King amendment, which provided for 
precisely the limitation sought by the Comptroller General; after 
the committee had amended the one section, and on the floor the 
other section had been amended to take out the “area” restriction 
and make it a “person” restriction, Senator King introduced an 
amendment which would have made it clear that you could not serve 
an unserved area, and that amendment was defeated. So that legis- 
lative history never referred to by the Comptroller General in itself 
is almost determinative of this situation we submit. 

And the refusal of Congress over the years to restrict the lending 
powers of the Administrator despite the many attacks by opponents 
of the program was likewise ignored by the Comptroller General. 

Committee after committee up here has heard protests from com- 
panies who wanted to keep the REA out of a certain area or from 
serving a particular type of load and no action ever has been taken 
by Congress. 

The ¢ ‘omptroller General also ignored the fact that he was attack- 
ing an administrative interpretation of the act. which has been con- 
sistently followed for more than 22 years, with the full knowledge 
of Congress; that every Government lawyer who had had any legal 
responsibility for REA work had so interpreted the act; that pre- 
vious Comptrollers General had agreed then with that position. 

I don’t have the time to read from them but they are in our briefs, 
sir, and in the Department briefs. Those opinions of the Comptroller 
General are set out in which previous Comptrollers General had 
taken the position which we now take. 

The Department of Justice had taken the same position in briefs 
tiled in the courts; the Department of Justice adopted the very same 
positions we are adopting here completely in conflict with the ‘Comp- 
troller General’s opinion. They did it in that Kansas City case. They 
did it also in this very case, They submitted a brief in the district 
court. While the district court case was decided on standing to sue 
only, the briefs submitted, the case presented ran the gamut of this 
whole situation, and there are affidavits in there by the officer, the 
managing officer of Lehigh Pipe Co. which support the fact I have 
been stating here today. 

That was ignored completely by the Comptroller General, the fact 
that the Department of Justice had agreed with the Department of 
Agricultnre. And that the U.S. District Court for the District of 
Colurabia has approved that interpretation. All of these the Comp- 
troller General ignored. 

In the Kansas City case referred to previously, when it got up 
to the Court of Appeals, it was decided on the technical grow ids, 
standing to sue. In the district court however the judge went. into 
the case thoroughly and decided the case on the merits. The very 
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same arguments made by the Comptroller General and by Mr. Whit- 
more were presented there by the power company. The facts of 
the case were different but the legal arguments, the question of an 
“area” limitation as contrasted to a “person” limitation was presented 
fully by both sides to the court and was decided in our favor, in 
favor of the position we are taking here today. 

If you will read the Comptroller General’s letters carefully, it is 
striking he almost lifts, if not the exact language, some of the language 
and the ideas out of the brief of the Kansas City case filed by the 
power companies. It is a very striking fact. 

In his second letter, the Comptroller General quotes a little more 
extensively from the legislative history, but he still quotes out of 
context—he still misinterprets legal opinions—and he—the legal 
opinions I refer to are opinions prepared by the Department “of 
Agriculture—and he still ignores most of what proves him to be 
wrong. 

In the few cases where he does face up to the legislative history 
that proves his position to be wrong, he does not answer or dispose 
of that history, but he merely concludes that he does not feel it meant 
what it said. 

I submit, if you will read those letters, that is precisely what hap- 
pened there. He does not answer our arguments. He does not 
answer this legislative history which shows clearly what Congress 
meant. He quotes it in his second letter and then says “We do not 
feel this means that you can do this,” which is precisely what Congress 
said you could do. 

I could go on and on to document the errors of the Comptroller 
General, but that has already been done in our brief and analysis 
and in the splendid analyses of the lawyers in the Department of 
Agriculture who perform the legal services for REA. 

I hope you will read those briefs and analyses. I am sure that 
you will agree that these rulings of the Comptroller General are 
completely in error. 

Instead of dwelling further on that point, therefore, I want to 
emphasize the harm that. those rulings would do if applied. 

First I may say, and I say this very conservatively, in my opinion 
almost no REA’s or co-op projects which are today in existence would 
have ever been started if this ruling were in effect. 

I know trom my own personal experience. I was raised on a farm 
that did not have electricity. Just a little over a quarter of a mile 
away was a line. To get service to us we would have had to pay 
$900 for which we would have received nothing. It would have gone 
tothe company. We would have had a minimum bill of $12 per month. 
We might or might not have been able to pay the $12 per month 
but $900 in those days to a farmer was simply not something you even 
considered. The only people who had electricity were city people 
who had moved onto farms not for the sake of farming but to have 
a place to live in the summertime. No farmer could afford it, and that 
was true all over the country. 

‘There were some power company lines in virtually all rural areas 
except in the wild and woolly places. But in the States represented 
here today, I mean by the members of this committee, you would 
find almost no area when this program started that there were not 
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some power company lines. If they had been willing to serve at the 
proper rate, REA would not have been necessary. 

That opinion would have stopped the dev elopment of REA. If you 
will look into the history of REA, you will find what is referred to 
as a very active spite-line activity. In almost every case where the 
co-op did start after the farmers had attempted for a long time to 
get service, the power companies started building in there, and lots 
of those lines are still in there today 

The spite lines were completely ignored by REA. The only test 
which REA applied was: Did that particular person who was to re- 
ceive service have central station service now? If he did not, he got 
service. If he did, he did not get service. There was no area limitation 
of any kind, and that has been followed st raight down the line. 

Today the situation is even worse because they have moved in— 
by they, I mean the power companies—into so many cooperative areas 
where a good load has developed that they have a line running through 
almost all cooperative areas. Now if you apply the test even as 
limited by the second letter of the Comptroller General, there would 
be very few people who could be served by the cooperatives because 
the companies are there. 

Whenever there is a controversy they say “Sure we will serve.” 
[ have recently myself worked on two cases for Wisconsin cooperatives 
who are in an area completely developed by the REA but with some 
Wisconsin Power Co. lines going through there. Now good loads 
are developing. One is a NIKE load. The other is a radar load. 
The companies want them and they are shooting right in there In 
one case, their line was only three-quarters of a mile away, another 
it was closer than that. 

What is meant by the ¢ vomptroller General’s letter when he uses 
those various terms “alongside”, or “with an extension”, we just don’t 
know. They are not terms recognized in the industry. 

Their meaning would depend upon any particular individual who 
had the job to interpret them. But we want to emphasize to you that 
if you don’t upset this opinion, if this opinion stands, there are very 
few good loads in my opinion, and I say this very sincerely and after 
having given it a lot of thought, from today on the co-ops are going 
to get almost none of the good loads. Now why is that so important 

It is important to the Government for two reasons. One, we want 
to see that area developed properly. Two, the costs are going up 
constantly of these cooperatives, one of the biggest costs being whole- 
sale power. Power companies are raising their rates all over the 
country for wholesale power. 

Unless the cooperative can serve some of the good loads that come . 
in there, they are not going to be able to repay their loan. 

Now that is not true in your very rich co-ops, but in hundreds of 
them throughout the country that is true. This is i true because 
in many areas for one reason or the other the farmer is moving off 
the farm and simply abandoning it. The number of services which 
cooperatives have built and at one time served and that are now 
standing idle has grown into some astronomical number. 

Do you know how many it is? 

Mr. Exits. About a third of a million. 
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Mr. Wise. On about a third of a million farms where the cooperative 
built the service, things got so bad for the farmer he simply threw 
up his hands and moved off. Unless these cooperatives can serve some 
of the cream which moves in there such as this Lehigh Co. plant, 
cotton gins, garages, little food processing plants—there are a lot of 
them spreading throughout the country, Senator—the Government 
is not going to get its money paid back from a large number of co- 
opel -atives, ‘and it is certainly not fair to those people who only de- 
veloped the cooperative because they could not get service otherwise, 
to let somebody else come in and take it away as we submit they would 
do under this opinion. 

The Comptroller General's opinions would stop all loans for genera- 
tion and transmission; they would require a tremendous amount of 
administrative work by REA to determine the exact: location of all 
unserved persons, to be served by a loan, with relation to power 
company lines—and then they would requre the Comptroller General’s 
approval of every such loan, because the criteria he has established are 
so vague they are incapable of direct application; they would prevent 
loans to serve unserved persons right in the heart of a cooperative’s 
territory because a power company ‘transmission line was nearby ; they 
would prevent loans to serve such persons even though the coopera- 
tive’s lines were there first, or the company’s lines are inadequate. , 

These are but some of the ways in which the )| Comptrotter General’s 
rulings, if applied, would harm the rural electrification program. 
There are many more set forth in the briefs and analyses filed with you. 
These damaging effects could easily mean the financial ruin of the 
cooperatives and the loss of the Government’s investment in them. 

The Comptroller General has not admitted that he was wrong. 
He merely states that he will report the matter to Congress and will 
take no action to recover the money lent by REA on loans of the type 
in question unless Congress tells him to do so. 

Thus, he still adheres to his position, and the threat still exists that 
he will take these destructive steps against REA borrowers whenever 
he thinks that Congress intends he should do so. 

This is very interesting about these three letters. The first one went 
all out. REA had to get this money back—the $120,000. “Take im- 
mediate steps,” I believe were his words. In the second one he said 
“Well, in view of what you say on this” and also, I might add “in view 
of some developments” which had taken place on the Hill, some 
speeches by Senator Aiken and a number of other people up here, “We 
won’t make you get the money back but don’t do it again.’ 

He didn’t say “Don’t do it again,” but that is in there just as clear 
as if he had said it. Then when some real protests started to be uttered 
up here on the Hill, along came the third letter, and in that he said 
“You don’t have to get that money back. We won’t.take action in 
connection with future loans. We will merely report it to Congress 
and won’t do anything unless they tell us to.” 

But in each of the letters he maintains still that he was right in his 
legal opinion, as Mr. Keller very forthrightly did here again this 
morning. Now let’s see what that will do to us. 

Even though not applied, the mere existence of these rulings, without 
a clear stat ement of the C ongress disapproving them, will do great and 
incalculable harm 
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They will serve as a source of widespread propaganda attacks 
against the rural electrification program; they will be used against 
the rural electric cooperatives in commission and court cases—remem- 
ber an opinion by the Comptroller General is extremely persuasive in 
either court or commission cases. They mave have the effect of caus- 
ing the Administrator of REA not to make loans which he otherwise 
would—and should—make. 

‘That these are not idle fears is proved by the fact that the opinions 
have already been used against a cooperative in a commission pro- 
ceeding. 

In New Jersey, the question before the commission was whether to 
approve the sale of Tri-County Rural Electric Cooperative to Jersey 
Central Power & Light Co. 

An important issue was the ability of the cooperative to serve new 
consumers coming into its area. Proponents of the sale argued that, 
in view of the Comptroller General’s opinion, REA loan funds might 
not be available to serve such new consumers, and therefore the public 
interest would best be served by having the power company take over. 

REA borrowers are very worried about the adverse effect of these 
rulings. In the fall of 1958, at the 10 regional meetings of the mem- 
bers of NRECA, all 10 regions adopted resolutions on the subject. 

I have attached to my statement a copy of a resolution adopted in 
identical or similar from by 9 of the 10 regions—the remaining region 
adopted a brief but forceful resolution to the same effect. 

I have also attached to my statement a copy of the resolution unani- 
mously adopted by the delegates to the annual meeting of NRECA, 
held in Washington this past month. 

It is of the utmost importance that Senate Resolution 21 be passed— 
so that the Comptroller General, the Administrator of REA, the 
REA borrowers, and the country at large may know that Congress 
intends the Rural Electrification Act to be administered as it was 
written and as it has been administered these past 22 years. 

Mr. Chairman, I want to express my thanks and appreciation to 
you and to the members of the committee for permitting me to testify. 
I apologize for being so long and for the digressions, but the matters 
which had come up yesterday and this morning I thought required 
that. 

Thank you very much, sir. 

(The resolutions referred to above are as follows :) 


RESOLUTION ADOPTED BY THE REGIONS (FALL 1958) 


Whereas a ruling by the Comptroller General of the United States on a loan 
made by REA to a GT cooperative in Iowa imperils the entire lending program 
of REA; and 

Whereas by this ruling the Comptroller General has usurped and attempted to 
nullify the declared will and intent of Congress ; and 

Whereas under this ruling loans amounting to millions of dollars made by 
REA in conformity with the Rural Electrification Act would be illegal; and 

Whereas this ruling is a complete misinterpretation of the REA Act: Now, 
therefore, be it 

Resolved, That we approve and commend the counsel for the Iowa coopera- 
tive, William Wisdom and L. F. Wilcox, the special counsel for NRECA, Wise 
and Potamkin; the Assistant General Counsel of the Department of Agriculture, 
E. F. Mynatt, for their fine briefs pointing out the defects of this ruling; and 
be it further 
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Resolved, That the cooperative respectfully request the Comptroller General 
to rescind this ruling; and be it further 

Resolved, That if the Comproller General does no rescind this ruling, the 
Congress be requested to nullify the ruling. 

RESOLUTION ADOPTED AT NRECA ANNUAL MEETING FEBRUARY 12, 1959 

Whereas the Comptroller General has raised questions about the intent of 
Congress in enacting the Rural Electrification Act of 1936; and 

Whereas Senator Aiken has introduced Senate Resolution 21 reaffirming the 
intent of the Congress with respect to the REA Administrator’s loan-making 
authority ; and 

Whereas the following Senators also joined with him in sponsoring the Senate 
Resolution 21: Senators Kuchel, Humphrey, Sparkman, Kennedy, Young of 
North Dakota, Cooper, Mansfield, Hill, Hennings, Curtis, Murray, Langer, and 
Clark: Now, therefore, be it 

Resolved, That Senator Aiken and his colleagues be commended for their 
support of the REA program and urge the Senate to take favorable action on 
this resolution. 

Senator Hotnanp. All right, gentlemen. 

Senator Talmadge? 

Senator TaLtmMapeGr. No questions. 

Senator Hottanp. Senator Schoeppel ? 

Senator Scuorrret. No questions. 

Senator HoLtitanp. Senator Ellender ? 

Senator Eitenper. No questions. 

(Discussion off the record.) 

Senator Hottanp. Mr. Ellis, do you want to testify ? 


STATEMENT OF CLYDE T. ELLIS, GENERAL MANAGER, NATIONAL 
RURAL ELECTRIC COOPERATIVE ASSOCIATION 


Mr. Exxis. Very briefly. First, I would like to submit the state- 
ment which I have prepared for the record including the resolutions 
of our people; except, that I believe Mr. Wise and I have some dupli- 
sation and we would check with the committee clerk the eliminate 
those from mine that are in his, with your permission. 

I would like, in the interests of time, to say nothing further about 
Senate Resolution 21. You asked Mr. Wise if he prepared it. He 
said “No.” We of NRECA did not either, although there was great 
apprehension about what to do with it, and we were pleased to see 
some senatorial effort to resist it. 

Mr. Chairman, I did want to say that we very strongly urge your 
approval of Senate Resolution 21. 

(The prepared statement of Mr. Ellis is as follows:) 

My name is Clyde T. Ellis. I am general manager of the National Rural 
Electric Cooperative Association of which more than 90 percent of the rural 
electric systems financed by REA are members. Our member systems serve 
approximately 4 million farms and other rural establishments in 46 States. 

We appreciate the opportunity to be heard at the hearing on the matters be 
fore you which we consider of great importance to the rural electrification 
program. I would like to express our strong support of Senate Resolution 21 
which deals with the Comptroller General’s ruling on REA’s loan-making 
authority. Also I would like to express our apprehension over Senate bill 75 
which states that it is designed to divorce REA from the Department of Agri- 
cuiture and establish it as a separate and independent agency, but which would 
also do some other things. 
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SENATE RESOLUTION 21 


I will turn first to Senate Resolution 21. I wish to make a short statement. 
In addition, you have heard our special counsel, William C. Wise, for many 
years a high official of the Rural Electrification Administration and presently 
an attorney practicing here in Washington. He served as our special counsel 
in analyzing and opposing the Comptroller General’s ruling last summer and fall. 

Less than a month ago our association held its annual meeting in Washington. 
More than 7,000 managers, directors and members of our rural systems attended. 
While they were here, the voting delegates unanimously approved a resolution 
urging strong support for the Aiken resolution dealing with the Comptroller 
General’s ruling. 

Mr. Wise, I believe, has submitted this resolution for the record. 

It will be recalled that the Comptroller General issued his first ruling, at 
issue here, in a letter on July 21, 1958. At that time he ordered an unprece- 
dented restriction on the Rural Electrification Administrator’s loan-making 
authority. The ruling completely reversed congressional intent as set forth in 
the 1936 law and ignored 23 years of subsequent administrative policy and con- 
gressional support. The ruling would have killed the REA loan program and 
would have jeopardized hundreds of loans outstanding. 

Protests were immediately registered by the U.S. Department of Agriculture, 
Members of Congress, rural electric cooperatives and the National Rural Electric 
Cooperative Association. Briefs were filed by the U.S. Department of Agri- 
culture General Counsel, by the Iowa co-ops concerned with the specific case and 
by NRECA. 

As a result of these protests, the Comptroller General issued a new letter to 
the Secretary on October 15, 1958, amplifying his previous ruling. In his new 
version, the Comptroller narrowed the extent of the limitation he would place 
upon the REA Administrator, but he did not change his basic position. 

It is ominously clear that unless this ruling is withdrawn, or changed, or 
ignored—and I do not think it can be ignored—the REA program will be per- 
manently damaged. At this point apparently only Congress can avert the 
effects of the Comptroller’s disruptive and destructive ruling. 

That is why we consider it most urgent that you approve Senate Resolution 21 
and that the Senate pass it as speedily as possible. 


(Whereupon, at 12:30 p.m., the subcommittee proceeded to take 
up other matters.) 


(Additional statements filed for the record are as follows:) 


BRIEF FILED BY THE CENTRAL IOwA POWER COOPERATIVE 


SEPTEMBER 3, 1958. 
Re: Comptroller General’s letter, 
Dated July 21, 1958, 
File No. B-134138. 


Hon. JOSEPH CAMPBELL, 

Comptroller General of the United States, 
General Accounting Office, 

Washington, D.C. 


DEAR Sir: The undersigned are attorneys for the Central Iowa Power Co- 
operative (hereinafter referred to as “CIPCO”), Cedar Rapids, Iowa. One of 
its members is the Greene County Rural Electric Cooperative, Jefferson, Iowa 
(hereinafter referred to as “‘ Greene”). 

In September 1955, the Administrator of the Rural Electrification Admin- 
istration approved a loan of some $11,173,000 for the construction of certain elec- 
trical generating and transmission facilities to serve its eight distribution co- 
operative members representing some 30,000 rural consumers. Included in 
this loan was approximately $120,000 for the construction of a transmission line 
to serve a load center of Greene near Lehigh, Iowa. 

The load center to be served near Lehigh consisted of approximately 140 
farm members immediately, provide two-way feed for approximately 110 addi- 
tional farm members, and serve a new load from the Lehigh Sewer Pipe & Tile 
Co. (hereinafter referred to as “Lehigh”). It should be particularly noted that 
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the Lehigh substation serves more than 300 members of Greene, in addition to 
the Lehigh Sewer Pipe & Tile Co. 

On or about May 31, 1956, CIPCO applied to the Iowa State Commerce Com- 
mission for a franchise to construct the appropriate transmission line to the 
new load center, and on July 10, 1956, hearing was held before the Commis- 
sion on that application. Iowa-Illinois Gas & Electric Co. (hereinafter re- 
ferred to as “Iowa-Illinois”), appeared at that hearing, by W. B. Waterman 
and BH. J. Hartman, attorneys, and L. W. Laughlin, an engineer, and vigorously 
contested the granting of the franchise, contending that the Commission should 
investigate whether or not CIPCO was a proper borrower from REA, and con- 
tending that the line would be in competition with lowa-Illinois. 

The Commission overruled the objections of Iowa-Illinois, and granted the 
franchise on August 28, 1956. , 

On September 10, 1956, Iowa-Illinois filed its petition for writ of certiorari 
in the District Court of the State of Iowa in and for Polk County, contending 
that the lowa State Commerce Commission had acted illegally and exceeded its 
powers and jurisdiction, among other things, in issuing the franchise to CIPCO. 
The matter was fuly argued and presented to the court, and on April 15, 1957, 
the court filed his findings of fact and conclusions of law, including the fol- 
lowing: 

“1, Iowa-Illinois Gas & Electric Co. has not established any right or interest 
sufficient to file objections before the lowa State Commerce Commission, or to 
prosecute this action before this court.” 

On May 18, 1957, lowa-Illinois filed its notice of appeal to the Supreme Court 
of Iowa, and on August 13, 1957, filed its dismissal of appeal, without filing 
a record or other document. 

Among the stipulated facts in the above referred to case were the following: 

1. Iowa-Illinois owned certain transmission lines in Webster County, Iowa, 
and served the plant of Lehigh Sewer Pipe & Tile Co., with 25-cycle electrical 
service. 

2. Iowa-Lllinois acquired these transmission lines from Fort Dodge, Des 
Moines & Southern Railway Co. on March 15, 1956. 

3. If the Secretary of the Commerce Commission were called as a witness, 
he would testify that he had examined the records of the Commission and found 
no franchises for electric transmission lines in Webster County to the town of 
Lehigh or the vicinity thereof, issued to Iowa-Illinois or Fort Dodge, Des Moines 
& Southern Railway Co. 

At the same time this matter was before the Iowa court on certiorari to the 
Iowa State Commerce Commission, Iowa-Illinois was the plaintiff in an action 
against the Secretary of Agriculture and Administrator of the Rural Electri- 
fication Administration in the Federal courts in Washington, D.C., seeking to 
require the cancellation of that portion of the loan applicable to the construc- 
tion of the transmission line to the load center in the vicinity of the town of 
Lehigh. The Federal District Court held Iowa-Illinois had no standing to sue; 
the Circuit Court concurred ; and the Supreme Court of the United States denied 
certiorari. 

On October 10, 1957, Iowa-Illinois addressed a letter to the Comptroller Gen- 
eral, over the signature of Charles H. Whitmore, president, and concurred 
in by its Washington attorneys, E. Fontaine Broun and Henry T. Rathbun, 
seeking the intervention of the office of the Comptroller General to accomplish 
what it had not been able to accomplish before the Administrator of the Rural 
Electrification Administration, the Iowa State Commerce Commission, the Dis- 
trict Court of Iowa, the Federal District Court in Washington, the Federal Cir- 
cuit Court, and the U.S. Supreme Court in Washington. 

Iowa-Illinois filed further letters with the Comptroller on March 38, 1958, and 
March 26, 1958. 

It might be here pointed out that although the Comptroller General con- 
tacted the Rural Electrification Administration in this matter, and although 
the complaint was filed by the Iowa-Illinois Gas & Electric Co., he made no 
eontact with Central Iowa Power Cooperative or the Greene County Rural Elec- 
tric Cooperative prior to the issuance of his decision dated July 21, 1958. 

Does the Rural Electrification Act refer to service to “persons” or “area” not 
receiving central station service? 

Your decision states as follows: 

“It is clear from the above-quoted statements that the purpose of the central 
station service limitation was to exclude loans for the paralleling of existing 
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systems or creating competition with existing facilities by prohibiting the use of 
loan funds for construction of transmission lines and substations to furnish 
power to an area already served by private power companies when such com- 
panies are willing to provide adequate central station service to persons within 
the area who are not tied to the powerline.” i 

We defer to the very excellent brief filed by Wise & Potamkin on behalf of 
the National Rural Electric Cooperative Association on the congressional de- 
bates and case law to the point that Congress specifically and without possible 
other interpretation, referred to a “person,” and not to service to an ‘area’ as 
concluded in your decision. : 

We would concur in the proposition that had your decision been the interpre- 
tation of the Administrators of the Rural Electrification Administration since its 
establishment, there would never have been a loan made under the Rural Elec- 
trification Act. 

We attach hereto a photocopy of a contract between Iowa Public Service 
Co. and Charles W. Shipton, Allison, Iowa, dated October 7, 1943, and state- 
ment dated February 4, 1944, showing $781.50 paid February 2, 1944. It will be 
noted that under this contract, Iowa Public Service constructed 4,426 feet of 
transmission line and furnished a 3-kva transformer and a watthour meter, 
to furnish electric service to the farm of Mr. Shipton. Mr. Shipton paid for 
the line, but never owned it, and paid the standard rate for all the electricity 
he used. We contend that practically every farmer in America could have had 
electric service by paying this same tribute to the power companies for the con- 
struction of the line, and then paid the standard power rates for the electricity 
used. Under the above interpretation of the Rural Electrification Act, some 
power company was willing to furnish power to a person in an area being served 
by it, even though the person would be required to pay for both the cost of pro- 
viding him with the service, and the standard rate for the electricity used. 

This is the same “offer of service’ made to Lehigh by Fort Dodge, Des 
Moines & Southern Railway. 

Your paragraph above refers to “paralleling of existing systems,” and “creat- 
ing competition with existing facilities.” 

We would point out that the material filed with you by Iowa-Illinois includes 
a copy of the proposal of May 19, 1955, of Fort Dodge, Des Moines & Southern 
Railway. It should be carefully noted that that proposal includes the construc- 
tion of some 14 miles of transmission line and related equipment at an estimated 
cost of $97,400. We believe this estimate is ultra-conservative, and that the 
actual construction cost would have far exceeded this estimate. This possi- 
bility is also recognized by Fort Dodge, Des Moines & Southern Railway, since 
Lehigh would have been required to pay 15 percent of actual construction cost, 
and of the estimated cost. The actual construction cost of Cipco to serve a 
load center serving more than 300 farm consumers as well as the Lehigh require- 
ments was some $105,000. 

It is, therefore, evident that there were no “existing systems” to be paralleled. 
Any supplier would have to build substantial construction to serve the load of 
Lehigh. And in the case of Cipco, it served the needs of some 300 other 
consumers as well. 

Was the Lehigh Sewer Pipe & Title Co. a “person” in a “rural area” receiv- 
ing “central station service” at the time of its contract with Greene County 
Rural Electric Cooperative? 

We shall devote our statement to the facts showing that the only electrical 
service being received by the Lehigh was 25-cycle service at an old plant, 
and modern 60-cycle central station service at another building on the same 
plot of ground, and that the facility to be served was a totally new plant not yet 
being served by any electrical supplier. 

For many years, Lehigh had operated a clay tile and pipe kiln in the vicinity 
of the town of Lehigh. Electrical service was from the Fort Dodge, Des Moines 
& Southern Railway Co., at 25 cycles. 

The Fort Dodge, Des Moines & Southern Railway Co. operated an electric 
interurban train between Des Moines and Fort Dodge for many years. For 
the purposes of operating this electric interurban it owned and maintained an 
electric generating plant producing electricity at 25 cycles. As a byproduct of 
this operation, it sold 25-cycle electricity to consumers along its railroad lines. 
Lehigh was one of such users, being located along the right-of-way of the inter- 
urban railroad. 
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In an improvement program, the railroad converted its motivation power to 
diesel, and while it converted most of its electric service to 60 cycle, the generat- 
ing plant and service to the old Lehigh plant continued at 25 cycle. 

It should be emphasized that the service available other than from the Greene 
County Cooperative was the Fort Dodge, Des Moines & Southern Railway, and 
not Iowa-Illinois at the time the contract with Greene was negotiated. Any 
supplier would have had to have a contract to make the investment required 
before it could undertake the construction. Since Iowa-Illinois did not acquire 
the Fort Dodge, Des Moines & Southern property until March 15, 1956, lowa- 
Illinois at no time offered service to Lehigh until after its contract with 
Greene. 

Iowa-Illinois is a poor authority for a contention that Fort Dodge, Des 
Moines & Southern could furnish reliable electric service to the point that it 
could be considered central station service. One of the factors taken into 
consideration by Fort Dodge, Des Moines & Southern in determining to sell 
its electric properties was the fact that Iowa-Illinois had “acquired” a number of 
its customers in the Fort Dodge area. It was urged that Fort Dodge, Des 
Moines & Southern could not furnish a reliable source of electric power as 
needed for such commercial establishments, because of its antiquated generating 
plant and inadequate transmission system. Now, after acquiring more than half 
of the Fort Dodge, Des Moines & Southern electric sales, it contends to the 
Comptroller that Fort Dodge, Des Moines & Southern was completeiy “ready, 
willing and able” to furnish modern, 60-cycle electric service to a new industrial 

Aan. 
' Further evidence of the inadequacy of the Fraser generating plant of Fort 
Dodge, Des Moines & Southern is the fact that in purchasing the electric proper- 
ties of the railway, Iowa-Illinois permitted the Fraser plant to be returned to 
the railway for junking. Its reliability was so questionable that Iowa-Illinois 
did not even want to include it in its system. 

Furthermore, in May of 1957, Iowa-Illinois served notice of cancellation of 
contract on Lehigh for even the 25-cycle service, thus terminating all existing 
electric service to even the old plant. 

In the Iowa district court case, Iowa-Illinois stipulated that if the secretary 
of the lowa State Commerce Commission were called as a witness, he would 
testify that he had examined the files of the Iowa State Commerce Commission, 
and that neither Iowa-Illinois nor Fort Dodge, Des Moines & Southern held any 
legal franchises for the operation of any electric transmission lines in the vicinity 
of the town of Lehigh. Therefore, even the 25-cycle service being made available 
to the Lehigh plant was without legal authority. 

At this same time, the Greene County Rural Electric Cooperative was and had 
been for some 3 years, serving the residence of the foreman of the tile kiln, under 
a service contract with the Lehigh Sewer Pipe & Tile Co., on the same tract as 
was located the old plant, and was later constructed the new plant. The only 
supplier of 60-cycle service in the area other than Greene was the town of Lehigh, 
which stated in writing that it could not supply the requirements of Lehigh, 
and releasing any rights it might have to Greene. 

It is therefore obvious that the only central station service being received by 
Lehigh was from the Greene County Rural Electric Cooperative. 

We believe the 1950 official census should be adequate to establish the popu- 
lation of the town of Lehigh as 881, and thus clearly within the definition of 
“Rural area” as contained in the Rural Electrification Act. Although the plant 
area is located within the town of Lehigh, it is at the immediate edge, and is 
reached by the lines of the Greene County Rural Electric Cooperative without 
crossing any streets or alleys and, therefore, no franchise from the town is 
necessary. 

If it is to be contended that the word “person” is not sufficiently broad to in- 
clude any user of electricity, the whole purpose of the Rural Electrification Act 
fails, because area coverage is one of the primary requirements of the Adminis- 
trator. The availability of electricity to everyone in the service area is so clearly 
essential, that no further discussion would seem necessary. 

Was the new plant of Lehigh Sewer Pipe & Tile Co. a separate installation 
such as to constitute a “person not receiving central station service” ? 

It is contended that the new plant constructed by Lehigh Sewer Pipe & Tile 
Co. was merely an extension or addition to the old plant, and that, therefore, it 
was receiving central station service from Fort Dodge, Des Moines & Southern, 
even though only at 25-cycle. 
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Such an argument is obviously incorrect. The affidavit of Mr. Bryant, the vice 
president and general manager of Lehigh, states that the company considered 
several other sites for the establishment of the proposed new plant. The old 
plant was appraised at $259,790 more than 30 years ago; the investment in the 
new plant was $1,379,819. Mr. Bryant states that there was no interchange of 
work or product between the two plants, even though only about 60 feet apart. 

Had Lehigh been required to depend upon Fort Dodge, Des Moines & Southern 
for electric service, it would not have located its new plant at Lehigh. The 
abandonment of the Fraser plant by Iowa-Illinois in its purchase of the electric 
facilities of Fort Dodge, Des Moines & Southern supports this conclusion by 
Lehigh. The acquiring of other industrial customers of Fort Dodge, Des Moines 
& Southern by Iowa-Illinois, in part on a consideration that the electric service 
by Fort Dodge, Des Moines & Southern was too unreliable for commercial opera- 
tion, further supports this conclusion by Lehigh. The fact that neither lowa- 
Illinois nor Fort Dodge, Des Moines & Southern had any legal authority to 
supply electricity in the area further negatives the existence of central station 
service. 

In considering the construction of the new plant, Lehigh considered the avail- 
ability of clay, labor force, transportation, and electric supply. Had Lehigh been 
required to rely upon Fort Dodge, Des Moines & Southern for an electric supply, 
it would not have built its plant at Lehigh. 

Being a completely new plant, without any reference to the old plant except 
that it was another installation of the company, it was not being served by Fort 
Dodge, Des Moines & Southern at any time. The management offices of Lehigh 
are in Fort Dodge, and this new plant was as much a completely new installation 
so far as Lehigh was concerned as though it were constructed in Texas. Mere 
service to one establishment of the same “person” does not constitute service to 
that “person” at another establishment. Such an argument would preclude serv- 
ice of railway warning signals by a cooperative under REA financing because the 
railway had service from a utility at its main station in Chicago. Such a con- 
tention would prevent service to a fish hatchery of the State conservation com- 
mission because its office in the State capitol is served by utility. Such a position 
would prevent service to an A.T. & T. television relay station because the home 
office in New York and television studios are served by a utility. Obviously 
such a contention is without merit. 

The conclusion is manifest that the new plant of the Lehigh Sewer Pipe & Tile 
Co. was a completely separate and new facility of the company, and a “person 
not receiving central station service.” 

After an administrative determination by the Administrator of the Rural 
Electrification Administration, is the General Accounting Office entitled to 
effectuate a reversal? 

When CIPCO applied to the Administrator of the Rural Electrification Admin- 
istration for a loan with which to construct certain generation and transmission 
facilities, including the Lehigh tap, it was necessary to substantiate that loan 
request with great quantities of data, facts, information, and material. After 
many months of answering questions, furnishing data and affidavits, facts, and 
information, the Administrator made an administrative determination that the 
execution of a loan for such purposes was within the purview of the Rural 
Electrification Act. The loan was thereupon consummated, the facility con- 
structed, and loan funds advanced. 

Your decision would now call upon the successor Administrator of the Rural 
Electrification Administration to ask the cooperative to return the funds used 
for the financing of the construction of the Lehigh tap because the General 
Accounting Office is of a different opinion. 

Two very excellent legal staffs have already held that this loan was within 
the legal authority of the Rural Electrification Act. 

Before the loan was made, the General Counsel of the Department of Agricul- 
ture advised the Administrator that upon his administrative determination 
that the new plant was a person not receiving central station service, the loan 
would meet the legal requirements of the act. The U.S. Department of Justice, 
in representing the Secretary of Agriculture and the Administrator of the 
Rural Electrification Administration in the Federal courts in Washington, D.C., 
in the suit brought by Iowa-Illinois, presented material to those courts to sup- 
port the legality of the loan. 

It seems completely impossible now that the Office of the Comptroller General 
can contend that the loan is illegal and ask a publie official who, relying upon 
facts and material reviewed by his professional staff, has made an administra- 
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tive finding that a certain situation meets the legal requirements of a law, 
should now come to those same applicants and say that such administrative 
finding was incorrect and that the situation did not meet such legal require- 
ments. 

It seems impossible that the Congress, having granted loan authority for some 
22 years to the Administrator of the Rural Electrification Administration to make 
loans upon situations by him administratively determined to meet the require- 
ments of the Rural Electrification Act, should now be reversed by the General 
Accounting Office, itself a creature of the Congress. 

Should the Secretary of Agriculture and Administrator of the Rural Electri- 
fication Administration attempt to comply with the demand of your decision, 
the defense of the cooperative would be based to a very great extent upon the 
administrative decision already made by the individuals now called upon to 
comply with the interpretation of the General Accounting Office, which we 
contend is erroneous both on the interpretation of the law and upon the facts 
of the case. 

CONCLUSION 


Based upon an unedited consideration of the debates of Congress, the judicial 
decisions, the administrative determinations, and the individual facts of the 
ease, we respectfully urge you to carefully reconsider your decision B-134138 
dated July 21, 1958, and withdraw same in toto. 

Respectfully submitted. 

CENTRAL IowA POWER COOPERATIVE, 
504 Dows Building, Cedar Rapids, Iowa. 
By Ww» H. WispomM, Its Attorney. 
GREENE CoUNTY RURAL ELECTRIC COOPERATIVE, 
Jefferson, Iowa. 
By L. F. Wircox, Its Attorney. 


(The contract between Iowa Public Service Co. and Charles W. 
Shipton, Allison, Iowa, referred to above is on file with the com- 
mittee. ) 

DAVENPORT, Iowa, March 9, 1959. 
Hon. Spessarp L. HOLLAnp, 
Senate Office Building, Washington, D.C. 


Dear SENATOR HOLLAND: I am writing you as chairman of the subcommittee 
of the Committee on Agriculture and Forestry which scheduled hearings on 
March 5 and 6 regarding Senate Resolution 21. I greatly appreciate the oppor- 
tunity of presenting the position of my company, Iowa-Illinois Gas & Electric 
Co., before your subcommittee and Senators Aiken and Ellender. 

It was reported to me that during the testimony of Mr. Keller, General 
Counsel for the General Accounting Office, the question arose of the compar- 
ative rates charged by the Fort Dodge, Des Moines & Southern Railway, Iowa- 
Illinois Gas & Electric Co., and Greene County REA for the service to the 
Lehigh Sewer & Tile Co. plant. The two letters of the railway to Lehigh 
Title included in schedule D attached to my statement were detailed rate pro- 
posals by the railway. Subsequently, on September 28, 1956, we furnished 
by letter to Mr. Bryant of Lehigh Tile a detailed comparison of railway’s rate. 
Iowa-Illinois Gas & Electric Co.’s rate, and the rate we believe to be contained 
in the contract with Greene County Cooperative. This information we feel may 
assist your committee in a determination of the extent by which the rates 
of one supplier exceed those of another. It may also be of assistance to refer 
you to the letter of Wilmer & Broun dated March 26, 1958, appearing as exhibit 
D attached to my statement in which a calculation is made of the application of 
the two Railway rates described in attached letters, in comparison with the 
Greene County rate. 

In the transcript of the hearing, volume 2, page 132, you invite the sub- 
mission of any other relevant documents which may assist the committee in 
weighing the effect of proposed Senate Resolution 21. We believe that the 
letter of April 25, 1956, addressed to Mr. Ancher Nelsen, Administrator, by the 
general counsel of Iowa-Illinois Gas & Electric Co. should be added to the 
record. This letter describes the purchase of the Railway properties and the 
objections of Iowa-Illinois Gas & Electric Co. to the approval of that part of 
the Central Iowa Power Cooperative loan providing for the erection of a trans- 
mission line to serve Lehigh Tile. It also notified the Administrator that 
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because Railway had promised 60-cycle service and Iowa-Illinois renewed such 
promise of 60-cycle service, there appeared to be no justification for assuming 
a refusal to Lehigh Tile of that form of electric service. Since this letter 
antedates the ultimate approval of the loan by the RE Administrator we think 
it necessary for a full understanding of the background. Attached are 50 
copies of the letter of April 25, 1956, to Mr. Ancher Nelsen and the Railway 
letter of September 28, 1956, to Lehigh Tile. 

If there be any question regarding the calculation of these rates or their 
application to the tile company’s requirements we would be pleased to attend 
and make such explanation as may be required. 

Yours very truly, 
/s/ CHARLES H. WHITMORE, 
President, Iowa-Illinois Gas & Electric Co. 


SEPTEMBER 28, 1956. 
Mr. Joe A. BRYANT, 
General Manager, Lehigh Sewer Pipe & Tile Co., 
Fort Dodge, Iowa. 


Dear Mr. Bryant: Since April 1956, we have, on numerous occasions, discussed 
with you the matter of our serving your electric load, including that presentiy 
being served at 25 cycles and that of your new plant facilities. 

Your present contract for 25-cycle service continues until June 1957. Realizing 
that considerable time will be involved in converting your equipment from 25 
cycles to 60 cycles, we submitted to you a contract for 60-cycle electric service on 
June 12, 1956. 

We are enclosing a tabulation showing the consumption and billing monthly for 
the period July 1955, to June 1956, inclusive, on the Fort Dodge, Des Moines & 
Southern rate. We have also shown a comparison with our rate No. 533, and 
our rate No. 541, at demands of 300 kilowatts and 350 kilowatts. 

On the basis of these indicated demands and consumptions, the contract offered 
on June 12 contained our rate No. 533, as this appeared to be the most favorable 
for you. It also included a provision for 9.2 percent reduction in the rate 
(exclusive of fuel cost adjustment) as a contribution toward the cost of your 
changeover. 

During this summer you have started expansion of your facilities. You have 
estimated your maximum kilowatt demand will be increased by 1,100 kilowatts 
and your annual use by 2,500,000-kilowatt hours. 

We have prepared another tabulation on which we show the consumption of 
the plant with both the old and new facilities being combined. In this tabulation 
we have estimated a combined demand of 1,400 kilowatts and spread the addi- 
tional 2,500,000-kilowatt hours uniformly through the year. We show the 
monthly billing on the Fort Dodge, Des Moines & Southern rate, on rate Nos. 533 
and 541 of Iowa-Illinois Gas & Electric Co., and the REA rate, so far as we are 
familiar with it. 

As previously explained, when the new load is added, rate No. 541 would be the 
most favorable, and a new contract providing for service under that rate would 
be offered. Of course, provision would be made in the new contract for accom- 
plishing our contribution toward the cost of the changeover of the portion of the 
load now served at 25 cycles. 

We are ready, and would be able to give you service for your new facilities 
45 days after the necessary franchise is obtained, should you have need of 60- 
cycle service within that period. 

We would also like to emphasize the fact that our transmission line to serve 
your plants is comparatively short and is backed up with interconnections 
on the 161 kilovolt line to Des Moines on the south, to Waterloo, and Mason 
City on the east, and to Sioux City on the west. 

If you have any questions on rate or service, we shall be happy to discuss 
them with you. 

Very truly yours, 
R. L. KAUFMAN, 
District Manager, Fort Dodge District. 
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LeHIGH Sewer Prire & TILE Co. 


Eavpanded plant (combined use—old and new facilities) 

















Additional Fort Rate No. | REA rate 

Month 1955-56 new sales | Total sales| Dodge, Rate No. | 541 (1,400 | (1,400 kw. 

kw.-hr. kw.-hr. kw.-br. | Des Moine 533 kw. demand) 

sales }& Southern | demand) 
rate | 

pass —|——___—__|_____—_ 
Sl 6 Sp eeewnsadse 42, 320 208, 333 250, 653 $5, 038.06 | $5,731.44 | $4,890. 55 $4, 974. 57 
an 47, 400 208, 333 255, 733 5, 139. 66 5, 845. 74 4, 933. 73 5, 010. 13 
September -...-- 44, 840 208, 333 253, 173 5, 088. 46 5, 788. 14 4, 911. 97 4, 992. 21 
COMET ac dockins 44, 920 208, 333 258, 253 5, 090. 06 5, 789. 94 4, 912. 65 | 4, 992. 77 
November. --..... 48, 560 208, 333 256, 893 5, 162. 86 5, 871. 84 4, 943. 59 5, 018, 25 
56, 400 208, 333 264, 733 5, 319. 66 6, 048. 24 5, 010. 23 5, 073. 13 
69, 7: 208, 333 278, 053 5, 586. 06 6, 347. 94 5, 123. 45 5, 166. 37 
50, 040 208, 333 258, 373 5, 192. 46 5, 905. 14 4, 956, 17 5, 028. 61 
47, 160 208, 334 255, 494 5, 134. 88 5, 840. 37 4, 931. 7 5, 008. 46 
46, 840 208, 334 255, 174 5, 128. 48 5, 833. 17 4, 934. 93 5, 006, 22 
44, 200 208, 334 252, 534 5, 075. 68 5, 773. 77 4, 906. 54 4, 987. 74 
45, 520 208, 334 253, 854 5, 102. 08 5, 803. 47 4, 917. 76 4, 996. 98 





587,920 | 2,500,000 | 3,087,920 | 62,058.40 | 70,579.20 | 59,373. 27 60, 255, 44 





Present plant 

















| Billed on Rate No. | Rate No. 
Month 1955-56 |Fort Dodge,|} Rate No. | 541, 300 kw.! 541,350 kw. 
kw.-hr. | Des Moines 533 demand demand 
sales & South- 
ern rate 
wh Sh Bk 
RE iatitcenlintiniis deleinsigcepietionne eilbasatomuiemiaaadl 42, 320 $871. 40 $1, 043. 95 $1, 108. 20 $1, 195. 70 
ee an hn cued cea boeete 47, 400 973. 00 1, 158. 25 1, 132. 00 1, 219. 50 
DIN. 40). seleolU oA ccdectansene 44, 840 921. 80 1, 100. 65 1, 133. 40 1, 220. 90 
October - - --- hhahbu dbodbb Citi othe bean 44, 920 923. 40 1, 102. 45 | 1, 134. 20 1, 221. 70 
Novernber-.. nsec 48, 560 | 996.20 | 1, 184.35 1, 170. 60 1, 258. 10 
December. -- EN i oie hao 56, 400 1, 153. 00 1, 360. 75 1, 249. 00 1, 336. 50 
January -------- Jadubbaleeena . 69, 720 1,419.40 | 1, 660. 45 1, 382. 20 1, 469. 70 
February..--..----- odd putedéos | 50,040 | 1,025. 80 1,217.65 | 1,185.40 1, 272. 90 
March... ESaatSaths depdubivekaks aan 7, 160 | 968. 20 1, 152. 85 1, 156. 60 1, 244. 10 
Sa a epee 46, 840 961. 80 1, 145. 65 1, 153. 40 1, 240. 90 
BE éaiidbcstid stlebadcasuchs aa lene 44, 200 909.00 | 1, 086. 25 1, 127. 00 1, 214. 50 
ethic od eh Boks tdase — 45, 520 935.40 | 1,115.95 1, 140. 20 1, 227. 70 
IN oan See cee tice eres os 587,920 | 12,058.40 | 14,329.20 | 14,072.20 15, 122. 00 
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DAVENPORT, IowA, April 25, 1956. 
Mr. ANCHER NELSEN, 
Administrator, Rural Electrification Administration, 
U.S. Department of Agriculture, Washington, D.C. 


DeAR Mr. NELSEN: At the conclusion of our conference yesterday, it appeared 
advisable to send you a written review of our investigation of the situation at 
Lehigh and to express formally our objection to the construction of an electric 
transmission line from a point near Boone northward some 22 miles to serve 
the town of Lehigh and Lehigh Brick & Tile Co. 

We have purchased the electric transmission and distribution facilities of Fort 
Dodge, Des Moines & Southern Railway Co. under an agreement dated March 
15, 1956, the terms of which provide for the formal transfer of the property and 
rights of the railway on June 1. On April 11 we received a letter dated April 2 
by Mr. Arthur H. Johnson, attorney at Fort Dodge, which purported to attach 
a notice of termination of our contract with the town of Lehigh signed by the 
mayor and dated April 2, 1956, which notice indicated it to become effective on 
May 1, 1957. Our investigation leads us to the conclusion that the Greene County 
co-op has entered into a contract to serve the town of Lehigh for 5 years and it is 
pursuant to such contract that our notice of termination was received. 

We are further informed that in the fall of 1955 the Greene County co-op 
entered into a contract for a 20-year period with Lehigh Brick & Tile Co., 
presently being served by us. Our investigation indicates that last fall this 
tile company was negotiating with the railway for additional service for a new 
plant addition it proposes to construct for which it desires 60-cycle service: that 
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the railway agreed to furnish such service at 60 cycles if the tile company would 
pay a rental for the substation required and an amount to amortize the cost of 
extending its 60-cycle transmission line to Lehigh. Greene County, in its 
contract, provided for a minimum monthly payment intended to meet the serv- 
ice charges on its loan to be obtained from you, and after this negotiation the 
contract between Greene County and Lehigh Brick & Tile was concluded. There 
appears to be no basis for the assumption that the railway refused 60-cycle 
service to the title company, the negotiations indicating only that Greene County 
was able to make an offer at a lower rate for service than the railway. We stand 
ready to furnish customers formerly served by the railway their additional 
requirements at 60 cycles under our rules and regulations fixing the conditions 
for the extension of such service. 

The action of Greene County appears to damage us substantially by invading 
the service area at Lehigh and taking by direct negotiated contract the two sub- 
stantial customers from this location. The loan by the Rural Electrification 
Administration to Central Iowa Power Cooperative (CIPCO) is an essential 
condition to the furnishing of such service and the taking of these two customers 
from us. As we understand the Rural Electrification Act and the interpreta- 
tion by your administration of it, loans will not be made to effect extensions of 
electric transmission or distribution lines to serve customers already receiving 
central station service. We wish to point out that but for these two customers 
there would be no justification for a new transmission line costing some $120,000. 
We believe this is exemplified by the fact that the service charge on such loan is 
incorporated in payments required under the contract with Lehigh Brick & 
Tile Co. 

From the above, we submit that we will suffer direct and substantial injury 
if these contracts are effectuated ; that a loan to CIPCO for the principal purpose 
of effectuating either of these contracts is in violation of the Rural Hlectrification 
Act and of your regulations thereunder. 

We therefore respectfully request that you promptly notify CIPCO and 
Greene County of your refusal to approve the specifications and the contract 
for the construction of this transmission line and withdrawal of your authoriza- 
tion of a loan for such purpose. 

Yours very truly, 
W. B. WATERMAN, 
General Counsel, Iowa-Illinois Gas & Electric Co. 





INDIANAPOLIS, IND. 
Hon. R. VANCE HARTKE, 
U.S. Senate, Washington, D.C.: 

Please use your influence to support in every way possible Senate Resolu- 
tion 21 which Senator Aiken has offered to nullify the serious threats posed by 
the Comptroller General’s ruling on REA loans. Any information you can 
put in the hands of the chairman of the Senate Agricultural Subcommittee tell- 
ing of our interest when hearings are opened March 5 will be appreciated. 
Also please convey appreciation of Indiana’s REMCE’s to Senator Aiken for his 
efforts in our behalf. 

A. D. MUELLER, General Manager. 





STATEMENT FILED By HONORABLE JOHN SHERMAN COOPER, A UNITED STATES 
SENATOR FROM THE STATE OF KENTUCKY 


I was glad to join with Senators Young, Kuchel, Langer, Curtis, Humphrey, 
Kennedy, Mansfield, Sparkman, Hill, Hennings, Murray, and Clark as a co- 
sponsor of the Senate resolution 21, introduced by Senator Aiken. 

I understand this resolution has the full support of the National Rural Elec- 
tric Cooperative Association, and that the Rural Flectrification Administration 
has testified that it would clarify the question raised by the Comptroller Gen- 
eral as to persons and areas which can be served by rural electric cooperatives. 

During my service in the Senate I have consistently supported the objectives 
of the rural electrification program and will continue to do so. I believe the 
decisions of the Comptroller General of the United States, dated July 21, 1958 
and October 15, 1958, are clearly contrary to the intent of Congress as expressed 
during enactment of the Rural Electrification Act, and as reaffirmed by its 
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approval of the administration of that act in annual congressional reviews of 
appropriations for the rural electric program. 

While I do not believe this resolution should be necessary—because the legis- 
lative history, congressional intent, administrative practices, and legal inter- 
pretations have been clear—I hope the resolution will put to rest needless 
controversy raised by the unclear and inconsistent decision of the Comptroller 
General. 

I urge the committee to promptly approve the resolution, and to report it 
favorably to the Senate, so that its enactment will remove any question as 
to continuation of the long established authority of the Rural Electrification 
Administration to make loans for the construction of facilities to bring electric 
service to persons who are in fact not receiving central-station service, and 
to continue to serve those who are presently being served, in accordance with 
the Acting Secretary of Agriculture’s letters of August 7 and October 29, 1958. 

It seems to me baseless to contend that a person not receiving service is in 
fact doing so, if he is in an area served by another power supplier. The Act 
itself refers to “persons,” and the area concept cannot be supported by the 
language of the act. I consider the Comptroller’s contention wholly fallacious, 
contrary to the expressed will of Congress, and an arbitrary and capricious 
threat to continuation of the rural electrification program under the same 
policies which have served so well to bring the benefits of electricity to millions 
of rural families. 

I wish to associate myself with the statement before this committee of my 
friend, Senator George D. Aiken, of Vermont, who has been a great champion 
of rural electrification. I believe his resolution will effectively remove doubts 
concerning congressional intent, which have never in fact existed in the Congress 
itself. 

Prompt adoption of the resolution should make absolutely clear the fact 
that persons in rural areas actually without central-station electric service are 
fully entitled to enjoy the benefits of the REA program. 


Xx 








